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Is Form 872 a Complete Waiver 
of the Limitation Period? 


May limit 
imposition 
of additional 
assessments 


By 
EMILY MARX* 





ryNHE difference in language between the provi- 
sions of the Revenue Act of 1936 relating to 
waiver of the limitation period for assessment of 
income taxes and the usual text in which such a waiver 
is executed gives rise to an interesting question as 
to the scope of such an agreement. 


The Revenue Act of 1936 provides: ? 


The amount of income taxes imposed by this title shall be 
assessed within three years after the return was filed * * * 
(unless) before the expiration of the time prescribed * * * 
for the assessment of the tax, both the Commissioner and 
the taxpayer have consented in writing to its assessment 
alter such time. 


The written consent of the Commissioner and the 
taxpayer to the assessment of income taxes after 
the three-year period usually reads: ? 

(The taxpayer and the Commissioner hereby consent and 
agree) that the amount of any income * * * taxes due 
under any return (or returns) made by or on behalf of the 


ibovenamed taxpayer for the taxable year 1934 under existing 
acts * * * may be assessed at any time on or before 


June 30, 1940. 

It has been generally assumed that such a consent 
Operates as an effective waiver of the three-year 
period; that if the consent is executed within the 
three-year period, the Commissioner and his agents 
may examine the taxpayer’s books at their leisure, 
send him letters of proposed deficiencies, conduct 
hearings and, at any time prior to the expiration 


_ * Member of the New York City Bar and the New Hampshire Bar; 
former member of the Editorial Staff of the Yale Law Journal. 

1Sections 275(a) and 276(b) of the Revenue Act of 1936. 

* Treasury Department Form 872. 
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date of the consent, issue the statutory deficiency 
letter.® 


A comparison of the above-quoted section of the 
Revenue Act with the usual form of consent seems 
to show that the consent, at least on its face, is not 
a general waiver of the statutory period of limitation. 
It purports to waive the three-year period only with 
respect to income taxes due under the return* filed 
by the taxpayer. Taxes which might be due under 
the provisions of the Revenue Act are not referred 
to in the consent, either expressly or by reference 
to a pertinent section of the Act.® On its face, the 
consent refers only to taxes which might be due 
because of deductions erroneously taken in the re- 
turn filed by the taxpayer, mathematical errors in 
computation, and the like. Its wording is almost 
a verbatim adaptation of the provisions of the earlier 
revenue acts which limited the powers of the Com- 
missioner to an examination of the return, i. e., the 
physical document filed by the taxpayer, and to 
the assessment of the tax shown to be due under 
that return. 

Under the Revenue Act of 1916,° the taxpayer 
did not compute or pay the “assessment” (as the 
tax was then called) when filing his return of in- 
come. All computation or “assessment” was done 
by the Commissioner “on the basis of the return 
as filed.” Returns were required to be filed on 
March first. The Commissioner was required to 
compute the “assessment” on the basis of the return 
as filed and to notify the taxpayer of the amount 
so assessed on or before June first. The Revenue 
Act of 19177 required the taxpayer to “assess” him- 
self when filing his return and to pay the “assess- 
ment” on June 15th. Under the Revenue Act of 
1918,8 the taxpayer was required to pay one-quarter 
of the “assessment” (or “tax” as it was thereafter 
called) at the time of filing his return and the Com- 
missioner was directed to examine the return and 
to “recompute” the tax as shown on the return. The 
Act provided that “the amount of tax due under 
any return shall be determined and assessed by the 
Commissioner within five years after the return was 
due or was made.” Similar provisions appear in 

(Continued on page 692) 





3 No cases have been found in which the effect of the ‘‘consent” as a 
waiver has been questioned. 

*“Return” refers to the physical document filed by the taxpayer on 
forms supplied by the Commissioner. Revenue Act of 1936, sections 
51,55. 

5 The waiver of the limitation period of section 272(a), Treasury 
Department Form 870, expressly refers to the applicable provisions of 
the Revenue Act. The consent to the extension of the limitation period 
of section 275(a), Form 872, makes no mention whatever of the 
applicable Revenue Act provisions. 

6 Sections 8, 9; 39 Stat. at L. 756. 

*40 Stat. at L. 300. 

8 Sections 227, 250; 40 Stat. at L. 1057. 
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N the midst of the zeal displayed in the current 

controversy regarding the political, social and 

economic aspects of the new Federal tax on un- 
distributed corporate profits, we would do well to 
determine whether we have in fact a real contro- 
versy, or whether we have so much ignored several 
important phases of the question, that the possible 
futility of the new law has been slighted. The 
changes in the concepts and philosophy of taxation 
represented by this new tax plan are so momentous, 
however, that all factors influencing the legal and 
practical consequences of the new legislation would 
seem to warrant an inquiring review. 


Main Features of the Revenue Act of 1936 


Briefly, subject to certain modifications, exemp- 
tions and reservations, the main features of the new 
tax act are the imposition of a normal corporation 
income tax, an actual surtax on “excess” corpora- 
tion profits, a tax on accumulations of corporation 
surpluses beyond a “reasonable” norm, and a so- 

called surtax on undistributed corporation profits. 
In addition to these levies, provision is made for 
a “windfall tax” approximating 80 per cent of the 
processing taxes recoverable as a consequence of 
the Supreme Court’s decision invalidating the 
A. A. A. As the greatest controversy over the 1936 
Revenue Act centers on the undistributed profits 





* Member of the New York Bar. 





Corporation Taxes Under the 


Revenue Act of 1936 





tax, however, we shall consider this tax to the ex- 
clusion of the others. 

The tax has been described alternately as a sur- 
plus tax, an income tax and a profits tax. For 
certain purposes, it may be any one of these, or 


possibly a combination of two or more. It is under- 
stood, of course, that there are great differences in 
the essential nature, accounting treatment and legal 
consequence of surpluses, income and undivided 
profits, but these differences well may become merged 
and melted for practical purposes of common ob- 
servation of the tax law. Suffice it to say that there 
is a levy based upon new concepts in taxation 
new at least in their application. 

An objective view of the new tax law raises three 
questions and issues: (1) Is the new levy really a 
tax? (2) If it is a tax, is it an indirect or a direct 
one requiring apportionment? (3) Is it otherwise 
within general constitutional restrictions? While 
questions of constitutionality are raised prominently 
in this discussion, it is not intended that a definite 
conclusion regarding the validity of the tax be 
reached here in advance of an actual test, but rather 
that a review be made of the general principles of 
taxation as they reflect the limits common to tax 
legislation, particularly with respect to the new Act. 


General Constitutional Restrictions 


T IS well-settled that a state has a general and 

almost absolute power to tax property and trans- 
actions actually subject to the state’s control,’ pro 
vided, of course, that the tax is laid in accordance 
with constitutional restrictions,? and that it is not 
oppressive. * It is conceded, also, that Congress has 
the ‘ ‘power: to lay and collect taxes, duties, imposts 
and excises” ;* also, “to lay and collect taxes on in 
comes, from whatever source derived.” ® 

The taxing power of the states and of the Fed- 
eral Government are not identical in scope. A 
state’s power is inherent in statehood sovereignty 
and is almost unlimited,® whereas, the Federal Gov- 
ernment’s power exists by virtue of special grant, 
and is definitely limited? by an enumeration of its 
component parts, precluding those not specified. It 


is somewhat obvious, then, that we cannot measure 


congressional taxing authority by the well-estab- 
lished state powers of taxation. 





1Ohio Oil Co. v. Conway (1930), 281 U. S. 146, 74 L. Ed. 775, 
50 Sup. Ct. 310; Metropolis Theatre Co. v. City of Chicago (191 


246 Ill. 20, 92 N. E. 597, aff’d 228 U. S. 61, 33 Sup. Ct. 441, 57_L. Ed. 
73 (1912); People ex rel. Hatch v. Reardon (1906), 184 N. Y. 431, 


77_N. E. 970. oe ee 

2Ohio Oil Co. v. Conway (1930), 281 U. S. 146, 74 L. Ed. 775, 
50 Sup. Ct. 310; Tyler v. United States (1930), 281 U. S. 497, 50 Sup. 
Ct. 356; State Board of T ¥ 
283 U. S. 527, 51 Sup. Ct. 540, 75 L. Ed. 1248. — 

3 Farmers Loan and Trust Company v. \linnesota (1930), 280 U. 5 
204, 50 Sup. Ct. 98, 74 L. Ed. 371. 

*U. S. Constitution, Article I, Section 8, par. 1. 

5 Sixteenth Amendment to the Constitution. : 

6 Shaffer v. Carter (1920), 252 U. S. 37, 40 Sup. Ct. 221, 64 L. Fd 
445; 37 Cyc. 717, 718. wi 

7 Peck & Co. v. Lowe (1918), 247 U. S. 165, 38 Sup. Ct. 432, 62 L. Ed 
1049; 37 Cyc. 717, 718. 


ax Com’rs of Indiana v. Jackson (1931), 









Pe ex- 


Sur- 

For 
> OF 
ider- 
es in 
legal 
ided 
reed 

ob- 
here 
on 


hree 
lly a 
irect 
wise 
"hile 
ntly 
inite 

be 
ther 
Ss of 

tax 


Act. 


and 
ans- 
pro 
ince 

not 

has 
OSLS 


an 


“e(]- 

A 
mtv 
10V- 
ant, 
its 


sure 


tab- 


November, 1936 


This is particularly true in view of differences in 
power suggested by the Tenth Amendment to the 
Constitution, which provides: 

The powers not delegated to the United States by the 
Constitution, nor prohibited by it to the states, are reserved 
to the states, respectively, or to the people. 

Again, the Constitution stipulates that “repre- 
sentatives and direct taxes shall be apportioned 
among the several states * * * according to their 
respective numbers” ;° also, that “all duties, imposts 
and excises shall be uniform throughout the United 
States.” ® 

The Sixteenth Amendment modified these restric- 
tions by withdrawing a tax upon incomes from the 
application of the constitutional requirement that 
it be apportioned among the states. It has been 
held, however, that that Amendment is to be limited 
to its provisions, and that its application is not to 
be extended beyond the clear import of the language 
used, or to include matters not specifically pointed 
out.° The exactness of the term “income,” it seems, 
definitely limits the scope of the Amendment’s opera- 
tion, leaving all other direct taxes within the orig- 
inal constitutional restrictions.” 


Consequently, the power of Congress to impose 
taxes at will is limited. It may not exact a direct 
tax without apportioning it “among the several states 
according to their respective numbers,” with the 
sole exception of a direct levy upon incomes. More- 
over, to that general restriction may be added other 
limitations requiring congressional control over the 
subject matter of the property to be taxed; avoid- 
ance of oppressive burdens and destruction; and a 
legitimate attempt to obtain revenue for govern- 
mental purposes.” 


Courts have held that to impose a property or 
excise tax, control must be had “over the thing that 
is taxed, and to impose either without such juris- 
diction is mere extortion and in contravention of 
due process of law.”73 Likewise, as it has been 
judicially determined that tax statutes are not im- 
mune from the operation of constitutional inhibi- 
tions, and that where a tax statute conflicts with 
a constitutional provision, the Constitution must 
prevail.'* So, also, Acts of Congress and other such 
legislation remain subject to the Constitution, and 
the existence of constitutional power is not to be 
determined by reason of congressional action or of 
the extent to which Congress has applied otherwise 
legal authority. 


Oppressive Levies Forbidden 


OREOVER, it has been ruled that “taxation 
is an intensely practical matter, and laws in 
respect of it should be construed and applied with 
a view of avoiding, so far as possible, unjust and 


“Supra, note 4, Section 2, par. 3. 
Supra, note 4. 


2° Edwards v. Cuba R. R. Co. (1925), 268 U. S. 628, 45 Sup. Ct. 614, 


9 L. Ed. 1124. 
" Peck v. Lowe (1918), 247 U. S. 165, 38 Sup. Ct. 432, 62 L. Ed. 1049; 


“yy 


=) 


236. 60 L. Ed. 493. 
2 Supra, notes 2 and 3. 


ra kv. oo (1925), 268 U. S. 473, 45 Sup. Ct. 603, 


69 Ed. 1058 
61 Corpus ‘Juris 80. and cases cited under footnotes 10, 15 and 16. 
’Smith v. Kansas City Title and Trust Co. (1921), 255 U. §. 189, 
1 Sup. Ct. 243, 65 L. Ed. 577. 


be 





CORPORATION TAXES: 


rushaber v. Union Pacific R. R. Co. (1916), 240 U. S. 1, 36 Sup. Ct. 
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oppressive consequences.” 1° Further, in case of doubt 
regarding the legal operation of a tax law, it is to 
be construed most strongly against the Govern- 
ment.’* It is not merely a question of whether the 
Constitution provides for it. It far transcends mere 
legal bounds and assumes just or unjust proportions. 


Thus, we see in these pronouncements of the 
United States Supreme Court a recognition that a 
premium should not be placed upon confiscation 
by overburdening and otherwise unlawful taxation. 
What would be excessive taxation, however, par- 
ticularly with respect to the new corporation tax, 
may vary considerably. It is conceded that a statu- 
tory provision is not unconstitutional unless it is 
in conflict with the Constitution; and that it is not 
invalid merely because it may be unwise.** Simi- 
larly, it is recognized that economic arguments 
regarding its mere economic wisdom, however im- 
portant for other purposes, will be disregarded.’® 


It is submitted, however, that the practical aspects 
of taxation, the subject of much recent discussion, 
demand recognition from accounting and general 
economic viewpoints. Much has been written in 
judicial opinions regarding this phase of the con- 
troversy, but suffice it to say that, where the con- 
stitutionality of a tax law is an issue, the decision 
must depend, not upon any mere question of form, 
construction, or definition, but upon the practical 
operation and effect of the tax imposed.” 


As one illustration among many, for instance, the 
case of an enterprise dealing in luxuries might be 
cited. Such a business is likely to be among the 
first victims of a financial depression, and in that 
case, needs reserves and surpluses to avoid extinc- 
tion when prosperity has departed on one of its 
periodic journeys. To “penalize” prudent accumu- 
lation in prosperous periods, by the imposition of 
very high tax rates upon undistributed profits may 
well be excessive and oppressive taxation, contrary 
to the pronounced determinations of our courts. 

Now, while, as we have already seen, a tax law 
is not invalid because it may be unwise, neverthe- 
less, it must withstand exacting scrutiny in a test 
based upon practical results. Consequently, if a 
tax law, in its operation, does violence to accepted 
principles of the science of accounting, the effects 
of which conceivably may be very detrimental to 
the general stability and position of the nation’s 
business, then, such a law may succumb to the 
standards prescribed by the Supreme Court for the 
measurement of constitutional tax legislation. 

The status to be assigned to the new tax law, 
however, is a matter of considerable current specu- 
lation and concern. 

An excellent summary of the possible consequences 
of the new tax law was made in the July issue of 
Trust Companies Magazine by George Maurice Morris 





16 Supra, note 3. 

17 American Net & Twine Co. v. Worthington (1891), 141 U. S. 468; 
Benziger v. United States (1904), 192 U. S. 38. 55; Gould v. Gould 
(1917), 245 U. S. 151-153, 38 Sup. Ct. 53, 62 L. Ed. 211. 

18 Pennsylvania Co., etc. v. Lederer (1921), 292 Fed. (D. Pa.) 629. 

19 Reed v. Howbert (1925), 8 Fed. (2d-D. Colo.) 641. 

2 Crew Levick Co. v. Pennsylvania ely 245 U. S. 292, 38 Sup. Ct. 
126, 62 L. Ed. 295; p tie see Mfg. Co. v. St. Louis (1919), 250 U. S. 
459, 39 Sup. Ct. 522, 63 L. Ed. 1084. 
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of the Washington, D. C., Bar. Commenting upon 
the effects of the law, Mr. Morris said: 


* * * Corporations close to bankruptcy may be forced 


to continue in a precarious condition to avoid high surtaxes 
which they cannot pay. Indeed, the exemption from surtax 
attaching to corporations in bankruptcy and receivership 
may encourage entrance into, or a continuance in, those 
States. 

The tax may also prevent needed expansion of industry 
through the heretofore normal processes of husbanding 
earnings for the purpose; work hardships upon corporations 
without liquid assets; encourage violation of State laws 
respecting the payment of dividends out of capital stock 
(although the corporate charter, when read in conjunction 
with such laws, might be construed as a contractual pro- 
vision prohibiting the payment of dividends within the 
meaning of the Federal surtax law * * *); force corpora- 
tions to buy tax-exempt securities; prevent the refunding 
of bonds with provision for sinking funds; result in the 
consoldation of small enterprises with widely fluctuating 
income; and produce many inequities and absurd con- 


sequences. 

A law that is unable to withstand the practical 
tests prescribed by the Supreme Court will not be 
condoned merely because it imposes a tax, for a 
tax law may not be a cloak to shield acts of de- 
struction.24, The Constitution expressly provides 
that “no person shall be * * * deprived of * * * 
property without due process of law; nor shall pri- 
vate property be taken for [even] public use, without 
just compensation.” 2? It does not say, and the Su- 
preme Court has not said, however, that Congress 
may not impose taxes. It is too well-settled that 
such power exists, to admit of controversy. More- 
over, there is no dispute that the power to tax is 
the power to double the tax or otherwise increase 
it, provided that the result is not oppression.** 

We may well contest, however, the practical ap- 
plication of the converted theory that the power to 
tax is the authority to destroy. Despite the existence 
of the legal fiction, “the power to tax is the power 
to destroy,” ** it is submitted that destruction would 
find no judicial sympathy today, except under some 
other necessary powers, such as police powers in 
an emergency, for protection against disease, con- 
flagration and so forth. The right to private prop- 
erty seems to be so completely settled that no 
reasonable person would expect our courts to re- 
fuse to recognize the principle that no person shall 
be deprived of his property without due process of 
law. This constitutional guarantee applies with 
equal force to a destruction of property or its value. 

Referring to this, the courts have stated: 


The constitutional guarantee that no person shall be 
deprived of his property without due process of law may 
be violated without the physical taking of property for 
public or private use. Property may be destroved or its 
value annihilated; it is owned and kept for some useful 
purpose and it has no value unless it can be used. Its capa- 
bility for enjoyment and adaptability to some use are essen- 
tial characteristics and attributes, without which property 
cannot be conceived; and hence any law which indirectly 
or directly destroys it or its value or takes away any of 
its essential attributes, deprives the owner of his property.® 





21 C-tisens Savings etc. Assoc. Topeka (1874), 20 Wall. 655. 87 U. S. 
655, 22 L. Ed. 455; Child prety Tax Case (1922), 259 U. S. 20, 42 Sup. 
Ct. 449, 66 L. Ed. 817. 

22 Fifth Amendment to the Constitution. See, also 
in the Fourteenth Amendment. 


23 Power to tax is the power to retax and impose other burdens of 


taxation on the same subjects of taxation. Everctt v. Adamson (1919), 
106 Wash. 355, 180 Pac. 144. 


% McCullough v. Maryland (1819), 4 Wheat. 316, 4 L. Ed. 579. 


, similar provision 
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Now, in viewing a destruction of property as a 
‘taking” of property, we can readily see that the 
apparently unbounded powers of taxation are some- 
what illusory and are decidedly limited. In fact, 
while Congress has the constitutional power to levy 
an impost generally as to property the subject mat- 
ter of which is not in its control, nevertheless, it 
may not exact a tax, for the power of Congress to 
tax is a power extending only to cases where the 
subject matter is within its province and control. 
But, as we have seen, even where the property is 
within congressional jurisdiction, there can be no 
deliberate attempts at destruction, regardless of the 
methods used, with the sole exception of an attempt 
to protect the general public against disease, con- 
flagration or other danger warranting the exercise 
of emergency police or similar power. Where it 
is believed that destruction has been attempted 
through some tax scheme, though, the courts will 
scrutinize the action of Congress ** to determine 
whether revenue really is desired, or whether the 
tax is a subterfuge to accomplish destruction, and 


if the latter, the congressional action would be un- 
constitutional. 


Likewise, where Congress tries to disturb the 
equilibrium between those who have and those who 
have not, the courts will scrutinize the action, even 
if the tax rates are determined to be reasonable. 
In any event, where the inevitable result of a tax 
law will be destruction, revenue cannot be said to 
have been desired, for destruction of the subject of 
taxation terminates the revenue derived from that 
source. In such a case, the courts are apt to lend 
approval to claims that a statute having that effect 


is not a revenue act, but an unconstitutional attempt 
at destruction. 


Thus, we see that constitutional requirements 
limit income levies of a valid nature to taxes, and 


nothing but taxes will suffice. A tax has been de- 
fined as: 


A rate or sum of money assessed on the person or prop- 
erty of a person by government for the use of the nation 
or state; a burden or charge imposed by the legislative 
power upon a person or property to raise money for public 
purposes, and the enforced proportional contribution of a 
person or property, levied by authority of the state for the 
support of the government for all public needs.” 


Likewise it has been defined as: 

An exaction or forced contribution which the law requires 
individuals to make for the support of the government.” 

This raises very prominently the question, “Is 
the new corporation ‘tax’ law really a tax law or 
a congressional decree whereby property is to be 
taken without due compensation therefor?” In this 
country, we do recognize that Congress has some 
measure of sovereignty, but we are equally aware 
of the fact that that sovereignty is shared by the 
“states,” respectively, and the “people.” °° Conse- 





%In re Marshall (1900), 102 Fed. (D. Cal.) 323, 325; see also, 
In re Jacobs (1885), 98 N. Y. 98, 50 Am. Rep. 636; Jamesville 7 
Carpenter (1890), 77 Wis. 288, 46 N. W. 128. 

26 Child Labor Tax Case (1922), 259 U. S. 20, 42 Sup. Ct. 449, 
66 L. Ed. 817; Morton v. Mayor, etc. of Macon (1900), 111 Ga. 162, 
36'S. E.. G27. 

2761 Corpus Juris 65; 1 Coolev on Taxation (4th Ed.) 61. See also, 
Citizens Savings etc. Assoc. v. Topeka (1874), 20 Wall. 655, 87 U. S. 
655, 22 L. Ed. 455. 

288 Words and Phrases 6868. See also, United States v. La France, 
282 U. S. 568, 51 Sup. Ct. 278, 75 L. Ed. 551 (1931). 

Tenth Amendment to the Constitution. 
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quently, we find little difficulty in assuring ourselves 
that not even Congress is so supreme that it can 
impose its will in contravention of constitutional 
limitations ;*° and if a levy is made for the dominant 
and underlying purpose of equalizing the wealth of 
individuals, or for any purpose other than for gov- 
ernmental purposes, such exaction may be without 
legal authority.* 


It is apparent, therefore, that the authority to 
impose a tax must be considered with reference to 
the essential characteristics of a tax, and such power 
cannot be used for the imposition of burdens which 
are not taxes.*? Taxes themselves include only levies 
that may lawfully be laid upon the taxpayer by 
reason of the taxing power.** Failure of the exist- 
ence or proper exercise of the taxing power, then, 
precludes the imposition of a bona fide tax. More- 
over, even the fact that a burden is imposed in the 
exercise of the taxing power, as in the case of as- 
sessments for improvements, does not make it a 


tax.* 


Classification of the Levy 


N any event, while disregarding temporarily such 

questions as control over the subjects of a levy, 
we still must recognize the confines of congressional 
power, for Congress may lay and collect only duties, 
imposts, excises and taxes. Consequently, in ap- 
plying the general principles to it, the critics and 
defenders of the new corporation tax law must here 
determine whether it imposes a duty, an impost, an 
excise, or an ordinary tax, and if a tax, whether it 
is a direct or indirect one. 


Now, it is quite clear that the new levy is neither 
a “duty” nor an “impost.” If it is agreed that it 
is an excise, then by process of elimination, it can- 
not be an income tax; for an excise is a levy for a 
privilege conferred, or license or other legal approval 
of some act or its failure,*> whereas, an income tax 
has been held to be a direct property tax.*® More- 
over, no independent study need be made to dis- 
cover that direct taxes, except bona fide income taxes, 
are invalid unless “apportioned among the several 
states * * * according to their respective numbers.” ** 
The Constitution in this respect is too specific to need 
amplification. 


There is, however, no similar restriction upon the 
imposition of indirect taxes, other than the general 


* Although general rules of taxation authorize the classification of 
corporations according to their earning capacity [Bank of Commerce & 
Trust Co. v. Senter (1924), 149 Tenn. 569, 260 S. W. 144]; nevertheless, 
a classification of corporations must have a reasonable basis and not be 
purely arbitrary [State of Minnesota v. Farmers Mutual Ins. Co. (1920), 
145 Minn. 231, 176 N. W. 756; Standard Lumber Co. v. Pierce (1924), 
112 Ore. 314, 228 Pac. 812]. : 

31“The term ‘public purpose’ with reference to objects for which taxes 
may be levied has been said to have no relation to the urgency of the 
public need or the extent of the public benefit which is to follow, but 
to be merely ‘A classification, to distinguish the object for which, 
according to settled usage, the government is to provide, from those 
which, by the like usage, are left to private inclination, interest or 
liberality’.” 61 _C. J. 91, footnote 21; see also Child Labor Tax Case, 
supra, note 26; In re Opinions of Justices (1931-N. H.), 9 154A.217. 

2 Supra, note 21. 

3 People v. State Board of Tax Com’rs (1905), 199 U. S. 1, 25 Sup. 
Ct. 705, 50 L. Ed. 65 (1905). 

4 People v. Austin (1874), 47 Cal. 353. 

3% Bromley v. McCaughn (1929), 280 U.S. 124, 50 Sup. Ct. 46, 
74 L. Ed. 226; People ex rel. Hatch v. Reardon (1906), 110 A. D. 
(N. Y.) 821-832, aff'd 184 N. Y. 431, 77 N. E. 970, 87 L. R. A. (N. S.) 
314 (1906), 204 U. S. 152, 27 Sup. Ct. 188, 51 L. Ed. 415 (1907). 

% Pollock v. Farmers Loan and Trust Co. (1895), 157 U. S. 429, 
15 Sup. Ct. 673, 39 L. Ed. 759. 

7 Supra, note 8. 





CORPORATION TAXES: 1936 ACT 643 


requirements that there must be equality and uni- 
formity in operation,*® an absence of oppression,°® 
and that a privilege must be enjoyed to justify a 
privilege tax.4° Thus, “in the matter of taxation, 
the Constitution recognizes the two great classes 
of direct and indirect taxes, and lays two rules by 
which their imposition must be governed, namely: 
The rule of apportionment as to direct taxes, and 
the rule of uniformity as to duties, imposts and 
excises.” * 

An excise tax is a tax on a privilege, or a par- 
ticular use of property, or the exercise of a single 
power over property incidental to ownership,** where- 
as, a direct tax is one on the possession or ownership 
of the property and its yield.#* The new corpora- 
tion tax law either does or does not levy a tax on 
the privilege of using or transmitting the undistrib- 
uted profits of a corporation. If it does, then the 
consequences would be quite dissimilar to those 
now anticipated; if not, then the exaction must be 
a tax upon the surplus itself as property, and being 
a direct property tax, must be within the operation 
of the Sixteenth Amendment, or, as an alternative, 
must be apportioned, to be constitutional and valid. 

In conformance with the constitutional require- 
ments, there rests upon Congress the duty first to 
determine whether a proposed tax be direct or in- 
direct. The United States Supreme Court, while 
agreeing that in a tangible sense the income tax 
act of 1894 was direct merely on income, and only 
indirect on property, nevertheless held that, consid- 
ering the substance of things, it was direct on prop- 
erty in a constitutional sense, since to burden an 
income by a tax was, from the point of substance, 
to burden the property from which the income was 
derived, and thus accomplish the very thing which 
the provision as to apportionment of direct taxes 
was designed to prevent.** 


The Sixteenth Amendment was adopted to elim- 
inate those constitutional limitations upon the power 
of Congress to impose an income tax. The Amend- 
ment, however, does not seem to be particularly 
broad in scope. It appears to have been enacted to 
meet one situation, and no more. It states: 

The Congress shall have power to lay and collect taxes 
on income from whatever source derived, without appor- 
tionment among the several states and without regard to 
any census or enumeration. 

A cursory glance at that phraseology ordinarily 
would indicate an all-inclusive rule, but, it is sub- 
mitted, this seemingly broad amendment is definitely 
limited by its terms to a tax on incomes.*® The real 
issue now looming before us is: “Is a tax on un- 
distributed profits an income tax in the sense in 
which that phrase is used in the Sixteenth Amend- 





33 Supra, note 9. 

39 Supra, note 3. 

40 Concurring opinion of Mr. Justice Stone, Farmers Loan and Trust 
Co. v. Minnesota (1930), 280 U. S. 204, 50 Sup. Ct. 98, 74 L. Ed. 371; 
U. S. Refrigerator Transit Co. v. Com. (1905), 199 U. S. 194, 26 Sup. 
Ct. 36, 50 L. Ed. 150. 

41 Brushaber v. Union Pacific R. R. Co. (1916), 240 U. S. 1, 36 Sup. 
Ct. 236, 60 L. Ed. 493, quoting with approval from Pollock v. Farmers 
Loan and Trust Company (1895), 157 U. S. 429, 15 Sup. 673, 
39 L. Ed. 759. 

4 Supra, note 35. 

43 Supra, note 36. See also, 40 Harv. Law Rev. 118 (1926-1927) ; 
Levies on property or income thereof are imposed by virtue of the 
existence of ownership of property, as distinguished from its use, 

4 Supra, note 36. 

4 Supra, notes 10 and 11, 
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ment?” The Court said of direct taxes in Pollock 
v. Farmers Loan and Trust Co.:** 

Ordinarily, all taxes paid primarily by persons who can 
shift the burden upon someone else, or who are under no 
legal compulsion to pay them, are considered indirect 
taxes; but a tax upon property holders in respect of their 
estates, whether real or personal or of the income yielded 
by such estates, and the payment of which cannot be 
avoided, are now direct taxes. 

These principles impose a most difficult task and 
responsibility upon the defenders of the new cor- 
poration tax law. They must first establish it to 
be really a tax law, designed primarily for revenue ; 
also to be either an indirect tax exacted in return 
for a privilege conferred, or a direct tax upon in- 
comes, pursuant to the Sixteenth Amendment, there- 
by not requiring apportionment among the states 
according to their numbers; and, finally, to be free 
from general unconstitutionality.*’ 


It is somewhat difficult, however, to reconcile the 
principle forbidding the confiscation of private prop- 
erty with the possibility of a privilege being con- 
ferred by “permission” to hold undistributed profits 
lawfully earned. There is, therefore, little prob- 
ability of the new law’s being proved to be a lawful 
duty, impost or excise tax. Thus, it must be de- 
fended as being not only a direct tax, but an in- 
come tax. Were it anything other than an income 
tax, it would experience the same fate that befell 
the Federal Income Tax Law of 1894. 


Doubt that the new corporation tax act is sub- 
stantially an income tax law, however, is not by 
any means unreasonable. As was previously con- 
ceded, the Federal Government may impose an in- 
come tax. Moreover, its power to impose that tax 
is the power to double or otherwise increase the 
rates, provided that it does not impose an oppres- 
sive tax. But we may well question the relation of 
profits retained to fundamental income. Imposing a 
second tax on actual income received is lawful; but 
is that synonymous with the imposition of one tax 
on income received, and another tax depending upon 
the disposition of such income which has become 
private property ? 


Construction as Aiding Possible Justification 


EGARDLESS of what a corporation may do 

with its income, the receipt of it is the trans- 
action which the Sixteenth Amendment authorizes 
Congress to tax. Now, reasonable minds properly 
may be divided on the question as to whether a tax 
on “income” as used in a constitutional sense means 
a levy on the mere assumption of control of money 
or other thing of value; or, whether it includes the 
consideration of power to follow the income, and. 
as an incident thereto, authority over intervening 
transactions. If retention and ultimate disposition 
of income are judicially determined to be so related 


#@ Supra, note 36. 


41In ascertaining the nature and status of a tax enactment, the 
substance of the statute and its incidents and attributes, control while 
taking precedence over the name given it [Security Savings S Commer- 
cial Bank v. District of Columbia (1922), 279 F. 185, 51 App. D. C. 316; 
Fleischmann Co. v. Conway (1929), 168 La. 547, 122 So. 845], although 
the designation given it is a factor in determining the question 
[Portland v. Portland Rwy. Lt. & Powcr Co, (1916), 80 Ore. 271, 
156 Pac. 1058]. 
48 Supra, note 23. 
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to receipt of income as to be parts of a broad taxable 
transaction; and, if the receipt of income is not 
deemed to have occurred independently of the re- 
tention and final disposition, as a separate and dis- 
tinct operation, then considerable progress will have 
been made in the solution of this perplexing problem. 
“It should primarily be stated,” however, “that, 
as used in the Sixteenth Amendment and all stat- 
utes enacted in pursuance thereof, the word ‘income’ 
has been employed in its common and _ ordinary 
meaning, and not in its technical or economic sense." 
* * * Tt is also recognized as a general proposi- 
tion that what is in its nature not income, cannot 
be made income by mere conclusion of Congress, 
nor by regulations.” °° Consequently, a determina- 
tion should not be hastily made that a corporation’s 
undistributed profits, which now are taxable as part 
of a greater income previously received, are again 
taxable as “income” by reason of mere retention. 


A taxing authority, of course, may be generous 
in refraining from taxing the whole of income that 
is a proper subject of taxation, and this it may do 
by means of a grant of certain general exemptions.” 
A question arises, however, as to whether the ex- 
emption of profits distributed as dividends is in the 
nature of a legitimate exemption, or whether it is 
the result of an “arbitrary and capricious exercise” 
of an otherwise valid taxing power, thereby assum- 
ing the nature of a penalty. There are many ex- 
emptions which concededly are proper under valid 
tax classifications. To single out individual corpo- 
rations because they may or may not have dis- 
tributed their profits, however, may not be held to 
constitute a proper classification.*” 

Moreover, if this were confirmed by the Supreme 
Court, then a tax on the undistributed profits of 
corporations with exemptions for distributions of 
profits, may not be recognized as a valid income 


tax with exemptions granted in the discretion of 


Congress. In such a case, Congress may be in- 
formed that while its power to levy a tax on in- 
comes, with concurrent allowances for proper 
exemptions, is unquestioned; nevertheless, until it 
eliminates the exemption for dividends disbursed, 
the undistributed profits tax may be unlawful, as 
being arbitrary, discriminatory and “grossly un- 
equal.” This, in turn, may result in a third income 
tax on the same income, which may be deemed to 
be oppressive, in the light of the more recent pro 
nouncements of the Supreme Court, because of its 
possible excessiveness.*? 


In any event, even should the power to impose 
a tax on income be determined to include the power 
to follow the income and impose a tax on undis- 
tributed corporate profits, and should such a deter 

(Continued on page 694) 





# Paul and Mertens, Law of Federal Income Taxation (1934), Vol. 1, 
page 104. 


© Td., page 105. 

51 Netlenel Paper & Yoge Co. v. Edwards (1923), 292 Fed. (D. § 
N. Y.) 635, aff’d 270 U 630, 46 Sup. Ct. 335, 70 L. Ed. 770 (1925 

52 Supra, note 30. 


533 Lee v. Bickell (1934), 292 U.S. 415, 54 Sup. Ct. 727, 78 L. Ed. 1337 
where the Court held that certain transactions are considered as units, 
upon whose elements separate taxes may not be imposed cnttesel:. 
See also, Farmers Loan and Trust Co. v. Minnesota (1930), 280 U. 
204, 50 Sup. Ct. 98, 74 L. Ed. 371; First National Bank of Boston v. 
Maine (1932), 284 U. S. 312, 52 Sup. Ct. 174, 76 L. Ed. 313. 






























NE of the serious problems which the Federal 
() Government must face eventually is the source 

of obtaining more revenue in order to bal- 
ance the budget. The decade of the twenties was 
the great fiscal surplus period during which the 
Federal Government accumulated and spent a net 
balance of 3,249 million. dollars. By contrast, the 
decade of the thirties started with a deficit; it has 
continued on a deficit balance and at present bids 
well to go down as the greatest fiscal deficit decade 
in our history. So far, including the fiscal year 
1935-36, the total deficits during the thirties have 
accumulated to about 20,000 million dollars. In 
spite of these deficits no sign of a crack-up in the 
soundness of the fiscal policy of the Federal Gov- 
ernment is as yet apparent. Nor is it likely that 
such a calamity as the insolvency of the Govern- 
ment will ensue in the future. The point is, how- 
ever, that financial deficits are the equivalent of 
social waste; they need not signify insolvency in 
government in order to be wasteful. Any deficit 
that becomes protracted is a social evil. It gives 
rise to uncertainty in business, to inability to cal- 
culate risks, and to unmoral expediency. Eventu- 
ally, unproductive debts must be paid from proceeds 
of enterprise. Every wage earner will be compelled 
to surrender a greater share of his income in the 
form of taxes. 

On the assumption that the Government will get 
down to business and attempt to balance the budget 
in the course of the next four years, what resources 
are there available that will bring about this balance ? 

This study attempts to accomplish two things: 
(1) to show the variability of policy and resource 
which the Federal Government has resorted to since 
1870 whenever, in the light of fiscal results, con- 
venience and necessity have dictated a change of 
attack to get more revenue; and (2) to arrive at 
an answer regarding the probable course which the 
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Government will take to balance the budget in the 
near future. 


Major Sources of Revenue of the Federal Treasury 


NTIL 1913 there were two sources of revenue 

upon which the Federal Treasury relied to 
defray expenditures chargeable against ordinary re- 
ceipts: customs and miscellaneous internal revenue. 
Of these two sources, customs (including tonnage 
tax) continuously exceeded the revenue obtained 
from miscellaneous internal revenue until 1897, ex- 
cept for the period from 1865 to 1867. The Gov- 
ernment relied upon internal revenue taxes as a 
reserve source of income which could be tapped 
whenever other incomes were insufficient to balance 
the budget. Taxes on tobacco, distilled spirits, 
wines, stamp, and manufacturers’ excise, besides 
being a constant source of revenue, could be in- 
creased or supplemented by others, if necessary. 
After 1897 and until 1917 the yearly proceeds from 
miscellaneous internal revenue exceeded the pro- 
ceeds from customs. With few exceptions over this 
period, the yearly receipts from miscellaneous in- 
ternal revenue taxes formed the mainstay of income 
for the Treasury. They declined again to a posi- 
tion of secondary importance with the rise of rev- 
enue from income and profits taxes. By 1934, 
however, miscellaneous internal revenue again fur- 
nished the major source of income of the Federal 
Treasury. They reached a new peak in 1935 when 
they exceeded income and profits taxes by over one 
billion dollars. 


Miscellaneous Internal Revenue as an 
Emergency Source of Revenue 


N order to show more clearly the role which mis- 
cellaneous internal revenue taxes have played 
in the economy of the United States, a comparison 
has been made between these tax proceeds and 
business activity. Charts I and II illustrate the rela- 
tionship. The period from 1870 to 1935 has been 
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divided into two parts, 1870 to 1911 and 1912 to 
1935. This was done for statistical convenience in 
order to allow for the greater deviations from normal 
in the second period as compared with the first one. 
On the relative basis the charts are matched. The 
index of miscellaneous internal revenue has been 
deflated by the use of the wholesale price index of 
Warren and Pearson (1910-14 = 100). 


CHART I 
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Charts I and II display certain definite features 
which, for the purposes of discovering future tend- 
encies in the relationship of these two phenomena, 
are not without considerable interest. 


CHART II 
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The outstanding feature in these charts is the 
rise and decline of the revenue curve during and 
following war and emergency periods. The decline 
of the curve from 1870 to 1874 signified the termina- 
tion of the post-Civil War emergency. The second 
great rise occurred during the Spanish-American 
War. The third rise got under way in 1917 and 
declined below normal in 1924-25. The last upward 
leap started in 1932. This rise is still under way, 


although at present on a more gradual scale. 


Especially noteworthy over these periods is the 
degree of persistency with which miscellaneous in- 





ternal revenue taxes have hung on as a source of 
Government income following the termination of 
each war period. The pressure to obtain revenue 
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following the Civil War persisted until 1872 when 


the revenue line passed below normal. The Spanish- 
American War emergency lasted until 1903. The 


Great War emergency in Government finance ap- 
parently reached an end in 1924. Actually, however, 
that emergency has not ended. More revenue is 
required as a result of the outgrowth of conditions 
from the war. 


The second feature displayed in Charts I and II 
is the inverse relationship of the revenue curve to 
the business cycle. With only minor exceptions, a 
reduction in miscellaneous internal revenue taxes 
has gone hand in hand with a recovery of business 
activity. The major upward swings of business and 
their persistence have been accompanied by a re- 
duction in these taxes over the following periods: 


1880-88 ; 1903-09 ; 1912-17; and 1924-29. 


The third feature displayed in Charts I and II 
is the relationship of the business cycle and the 
revenue curve to the periods of Treasury surplus 
and deficit (Table 1). As a rule the major periods 
of Treasury surplus have been accompanied by de- 
clining or relatively low receipts from miscellane- 
ous internal revenue taxes such as over the periods 
from 1870 to 1891 and 1921 to 1929. Again, over 
major deficit periods, the revenue curve has tended 
to rise sharply and remain above normal such as 
over the periods from 1897 to 1903, 1917 to 1919, 
and after 1932. The revenue curve shows a tendency 
to rise during the later stages of relatively short 
deficit periods or following them such as in 1906-07 
and 1909-11. 


Table I 


PERIOD OF SURPLUS (+) OR DEFICIT (—) OF ORDINARY 
RECEIPTS COVERED INTO THE TREASURY COMPARED 
WITH EXPENDITURES CHARGEABLE AGAINST 
ORDINARY RECEIPTS 


(See Table II) 
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Likewise, periods of Treasury surplus correlate 
with periods of active business and periods of Treas- 
ury deficit with relatively inactive business. When- 
ever business recovers, the sources of income of the 
Federal Treasury are supplemented by incomes from 
other than miscellaneous internal revenue taxes: 
and whenever business declines, these latter taxes 
form a reservoir upon which the Treasury can draw 
for additional income. Before 1898 this reservoir 
was tapped whenever customs declined, i. e., upon 
reverses in foreign trade; since 1918, whenever re- 
ceipts from income and profits taxes suffered re- 
verses such as after 1930. 


Under present conditions of Treasury deficits, it 
must be observed that the extent of the deficit has 
no historical peace-time precedent and for that 
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reason the resources of the internal revenue reser- 
voir may prove inadequate in the restoration of a 
balanced budget. How far, for instance, can the 
Government go in imposing such taxes without re- 
tarding or blocking business recovery or without 
inflicting serious losses upon consumer purchasing 
power? Is there a possibility for the Government 
to obtain sufficient revenue from other sources, such 
as from income and profits taxes, in order to balance 
the budget? 


Total Ordinary Revenue 
and Business Conditions 


N ORDER to answer the question, what course will 

the Government take to balance the budget, an- 
other historical analysis is presented which deals 
with the relationship of total ordinary tax revenues 
to the physical volume of production. This rela- 
tionship is shown in Charts III and IV. The 
statistical series from 1870 to 1935 has again been 
divided into two parts, from 1870 to 1911 and from 
1912 to 1935. This was done in order to allow for 
deviations from normal between the two periods 
and also in order to take care of the problem of 
trend in the revenue curve which increased at a 
much greater rate over the second period than over 
the first one. The revenue index has been adjusted 
for changes in the price level by the use of the 


wholesale price index of Warren and Pearson 
(1910-14 = 100). 
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The outstanding characteristic in Me sleainaiii 
between the revenue curve and the physical volume 
of production in Charts III and IV is their high 
degree of positive correlation. On the whole, rev- 
enues rise and decline with the fortunes of business. 
Only in two major instances does this relationship 
fail: from 1898 to 1904 and from 1917-18 to 1924. 
In both instances the failure of business activity to 
move along with the revenue curve is due to war 
and post-war conditions. The low level of the rev- 
enue curve from 1912 to 1916 is of a purely statistical 
nature, influenced by the trend of war revenue, and 
is not of economic significance. Actually, over this 
latter period, receipts increased by about 17 per cent. 

On the face of it, Charts III and IV indicate that 
under normal conditions the system of Federal taxa- 
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CHART IV 
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tion has fully satisfied the revenue needs of the 
Government. This, however, does not take into ac- 
count the extended period of Treasury deficit after 
1930 as shown in Chart II. This deficit, to be sure, 
can not be covered from the proceeds of income 
and profits taxes unless through the means of infla- 
tion. More or less intermittently, between 1918 and 
1932, income and profits taxes accounted for above 
50 per cent of total ordinary Treasury receipts. Dur- 
ing the last three years this ratio has declined to 
around 30 per cent as shown in Table IT. 


Table II 


PER _ CENT OF INCOME AND PROFITS TAXES OF TOTAL 
ORDINARY RECEIPTS (UNITED STATES TREASURY) 
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It is, consequently, of moment that the Govern- 
ment look about for proceeds from some other 
source if it is not to be expected that the Treasury 
budget can be balanced from receipts of income and 
profits taxes. In spite of all that may be said about 
the groundwork that has been done to bring on 
inflation and to capture more revenue by increasing 
taxes in the upper brackets of income and thus to 
reduce debts and balance the budget, the important 
fact is that the budget can not be balanced unless 
expenditures are curtailed or debts are reduced. It 
is, indeed, very uncertain, whether, in the event of 
a considerable rise in commodity prices, income and 
profits taxes can actually absorb unproductive spend- 
ing without ill effects upon production and con- 
sumption. In such a case the boomerang would 

(Continued on page 689) 
























































































































































































































































































































































Many corporation 
liquidations in 
prospect as result 
of the new law 


By JOSEPH J. 
K LEIN* 












HE Revenue Act of 1936 contains two new 
provisions dealing with liquidations of corpo- 
rations—(1) distributions to individual stock- 

holders in complete liquidation; and (2) distribu- 

tions to corporate parents in complete liquidation 
of subsidiaries.’ 


Distribution to Individuals 


Before 1934, profitable sales of securities held for 
two years or longer, were subject to an optional tax 
of 124 per cent of the amount of the resulting cap- 
ital gain. In the case of capital net losses, the de- 
duction therefor was at the rate of 12% per cent 
thereof or at ordinary rates, whichever produced the 
lesser deduction. In the 1934 Act, the treatment 
of the tax on capital gains was greatly changed by 
reducing the percentage of gain subject to tax 
through reference to the length of time the secu- 
rities were owned prior to sale (100 per cent of the 
gain if held less than 1 year; 80 per cent if over 1 year 
and not more than 2 years; 60 per cent, 3 to 5 years; 
40 per cent, 5 to 10 years: 30 per cent, if over 10 
years). Gains from distributions in complete or 
partial liquidation of a corporation were taxed with- 
out any reduction for the length of time the stock 
was held, but losses were subject to the percentage 
reductions. As you know, this unreasonable pro- 
vision gave rise to the lawful tax avoidance device 
of selling securities of corporations immediately 
prior to complete liquidation so as to secure the 
benefit of the holding period. By Section 115 (c) of 
the new act, the tax avoidance procedure is made 
unnecessary, because distributions in complete liqui- 
dation of corporations, for the purpose of deter- 
mining the amount of taxable profit, are logically 
treated exactly as the proceeds from sales. 





* Certified Public Accountant, New York, N. Y. Paper read before 
the New York Society of Certified Public Accountants at The Berkeley- 
Carteret Hotel, Asbury Park, N. J., September 12, 1936. 

1The first part of the paper, which discussed the several bills from 
which the Revenue Act of 1936 eventually evolved, is omitted.—FEditor. 





Liquidations Under the 
Revenue Act of 1936 


“Complete liquidation” is defined as including 

any one of a series of distributions made by a 
corporation in complete cancellation or redemption of all 
of its stock in accordance with a bona fide plan of liquida- 
tion and under which the transfer of the property under 
the liquidation is to be completed within a time specified 
in the plan, not exceeding two years from the close of the 
taxable year during which is made the first of the series 
of distributions under the plan. 


The new liquidation procedure should result in 
wholesale dissolutions of many private investment 
companies, especially foreign corporations created 
some years ago in the endeavor lawfully to avoid 
the increasing burden of taxation. The public rev- 
enue should be benefited materially by such dis- 
solutions; immediately by subjecting the protected 
accumulated gain to tax, and later by the subject- 
ing to tax of the prospective profits resulting from 
future transactions on the domestic scene rather 
than in foreign countries. 





Distributions by a “Controlled” Corporation 
to Its Corporate Parent 


URING the hearings by the Senate Finance 

Committee on the 1935 revenue bill, Senator 
Hastings stated that when the Interstate Commerce 
Commission was considering the bill to eliminate 
utility holding companies, he had proposed an 
amendment permitting them to consolidate. He 
added: 

“Now, if it be true, as the President has emphasized, 
not only in the utility field but in the corporation field 
generally, that we ought to do what we can to eliminate 
many of the holding companies, it seems to me that Con- 
gress ought to offer some inducement to them to do it 
voluntarily, and the best way to do that is to provide that 
within a certain length of time there should be no Gov- 
ernment tax imposed upon companies that desire to elim- 
inate the holding company.” (R. A. 1935, Senate Finance 
Committee Hearings, p. 51-52.) 

The 1936 House bill contained no similar provi- 
sion for the tax-free simplification of complicated 
corporate structures, despite the fact that inter- 
company dividends were fully taxable, while failure 
to make inter-company distributions was subjected 
to a maximum tax of 42! per cent on the amount 
of retained earnings. 

Section 112(b)(6), which provides procedure for 
the complete liquidation of subsidiaries, without the 
recognition of gain or loss (analogous to tax-free 
reorganizations and exchanges), 
an amendment on the Senate floor, 
elaborated in conference. 

Section 112(b) (6), applicable to taxable years com- 
mencing in 1936, is as follows: 


PROPERTY RECEIVED BY CORPORATION ON COMPLETE LIQUIDA- 
rion OF ANOTHER.—No gain or loss shall be recognized upon 
the receipt by a corporation of property distributed in 
complete liquidation of another corporation. For the pur- 
poses of this paragraph a distribution shall be considere 
to be in complete liquidation only if— 

(A) the corporation receiving such property was, on 
the date of the adoption of the plan of liquidation, and 
has continued to be at all times until the receipt of the 
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property, the owner of stock (in such other corporation) 
possessing at least 80 per centum of the total combined 
voting power of all classes of stock entitled to vote 
and the owner of at least 80 per centum of the total 
number of shares of all other classes of stock (except 
non-voting stock which is limited and preferred as to 
dividends), and was at no time on or after the date of 
the adoption of the plan of liquidation and until the 
receipt of the property the owner of a greater percentage 
of any class of stock than the percentage of such class 
owned at the time of the receipt of the property; and 

(B) no distribution under the liquidation was made 
before the first day of the first taxable year of the cor- 
poration beginning after December 31, 1935; and either 

(C) the distribution is by such other corporation in 
complete cancellation or redemption of all its stock, and 
the transfer of all the property occurs within the taxable 
year; in such case the adoption by the stockholders of 
the resolution under which is authorized the distribution 
of all the assets of such corporation in complete cancella- 
tion or redemption of all its stock, shall be considered 
an adoption of a plan of liquidation, even though no 
time for the completion of the transfer of the property 
is specified in such resolution; or 


(D) such distribution is one of a series of distributions 
by such other corporation in complete cancellation or 
redemption of all its stock in accordance with a plan of 
liquidation under which the transfer of all the property 
under the liquidation is to be completed within three 
years from the close of the taxable year during which 
is made the first of the series of distributions under the 
plan, except that if such transfer is not completed within 
such period, or if the taxpayer does not continue quali- 
fied under subparagraph (A) until the completion of such 
transfer, no distribution under the plan shall be consid- 
ered a distribution in complete liquidation. 


If such transfer of all the property does not occur within 
the taxable year the Commissioner may require of the 
taxpayer such bond, or waiver of the statute of limitations 
on assessment and collection, or both, as he may deem 
necessary to insure, if the transfer of the property is not 
completed within such three-year period, or if the taxpayer 
does not continue qualified under subparagraph (A) until 
the completion of such transfer, the assessinent and collec- 
tion of all income, war-profits, and excess-profits taxes 
then imposed by law for such taxable year or subsequent 
taxable years, to the extent attributable to property so 
received. A distribution otherwise constituting a distribu- 
tion in complete liquidation within the meaning of this 
paragraph shall not be considered as not constituting such 
a distribution merely because it does not constitute a dis- 
tribution or liquidation within the meaning of the corporate 
law under which the distribution is made; and for the pur- 
poses of this paragraph a transfer of property of such 
other corporation to the taxpayer shall not be considered 
as not constituting a distribution (or one of a series of 
distributions) in complete cancellation or redemption of 
all the stock of such other corporation, merely because 
the carrying out of the plan involves (i) the transfer under 
the plan to the taxpayer by such other corporation of 
property, not attributable to shares owned by the taxpayer, 
upon an exchange described in paragraph (4) of this sub- 
section, and (ii) the complete cancellation or redemption 
under the plan, as a result of exchanges described in para- 
graph (3) of this subsection, of the shares not owned by 
the taxpayer. 


By Section 112(i), in the case of foreign subsidiary 
corporations, however, the new liquidation proce- 
dure is available only where prior to the transfer 
of assets in liquidation, it is established to the Com- 
missioner’s satisfaction that the exchange is not in 
pursuance of a plan having as one of its principal 
purposes the avoidance of Federal income taxes. 


Some of the Difficulties Besetting Taxpayers 


Many difficulties (only some of which it is in- 
tended here to discuss) will be encountered in the 
endeavor to interpret and apply the extremely com- 
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plicated provisions of Section 112(b)(6), especially 
in relation to other sections of the Act. 

1. Two liquidation procedures are available: a 
simpler one where liquidation must be completed 
during a single taxable year; a more complicated 
one where the liquidation process may extend over 
a period of three years in addition to the taxable 
year in which the liquidation was initiated. 

2. The receiving corporation must control the 
liquidating subsidiary, almost in the way “control” 
is defined for the purposes of tax-free reorganiza- 
tions. 

3. It may be wise for the receiving corporation 
to avoid any change of stock ownership between 
the time the “plan of liquidation” is adopted and 
the receipt of the property in liquidation, although 
interim increases only are expressly barred. 

4. The liquidations under discussion need not be 
sanctioned by the local law provided only that the 
provisions of the Federal taxing statute are strictly 
observed. This provision is an unusual form of ex- 
press authorization. 

5. As the liquidation to be tax-free must be com- 
plete, distribution to the minority interest is pro- 
vided. For this purpose, it would appear that 
existing reorganization provisions for tax-free ex- 
changes may be utilized, but the statutory language 
leaves much to be desired by way of clarity. Un- 
doubtedly, in many situations, controlling corpo- 
rations will attempt to acquire minority interests, 
prior to the adoption of a plan of liquidation, so 
as to be the sole stockholder at the commencement 
of and throughout liquidation proceedings. 

6. A related question involves the capital stock- 
excess-profits tax problem of the liquidated sub- 
sidiary. If liquidation terminated after June 30, 
1936, which almost necessarily must be the case, 
the capital stock value declaration must provide for 
current earnings prior to dissolution. 


Complications Resulting from the 
Undistributed Profits Tax 


7. Consideration must also be given to the surtax 
on “undistributed profits.” If distributions in the 
form of complete liquidation dividends constituted 
“dividends paid credit,” the liquidating subsidiary 
would have no concern with the undistributed profits 
tax. The law, Section 27(f), is clear and un- 
equivocal : 

In the case of amounts distributed in liquidation the 
part of such distribution which is properly chargeable to 
the earnings or profits accumulated after February 28, 1913. 
shall, for the purposes of computing the dividends paid 
credit under this section, be treated as a taxable dividend 
paid. 

Unfortunately, the second following subsection, Sec- 
tion 27(h), raises an apparent conflict: 

If any part of a distribution (including stock dividends 
and stock rights) is not a taxable dividend in the hands 
of such of the shareholders as are subject to taxation under 
this title for the period in which the distribution is made, 
no dividends paid credit shall be allowed with respect to 
such part. 

Section 115(c), captioned “Distributions in Liqui- 
dation,” is also in point. After stating that amounts 
distributed in complete liquidation shall be treated 
as in full payment for the surrendered stock, and 



























































































































































































































































































































































that gain shall be recognized “only to the extent 
provided in section 112” (which provides expressly 
for tax-free complete liquidations), and after defining 
certain taxable income, expressly exempts liquidat- 
ing dividends: “ in the case of amounts dis- 
tributed in complete liquidation of a corporation.” 

Here we have three statutory provisions: the third 
exempts from tax a “complete liquidation dividend” ; 
the first expressly states that such a dividend (to 
the extent that it represents specified earnings) 1s 
a part of the “dividends paid credit”; the second 
with equal clarity excludes the same dividend from 
inclusion in the “credit.” 

Treasury Decision 4674 (I. R. B. XV-32-8238), 
recently issued, attempts to interpret the statute. 
The pertinent part of the interpretation (Art. 
27-6(a)), which was unexpectedly startling, to say 
the least, is herewith reproduced: 

To the general rule that the dividends paid credit is 
allowable only with respect to taxable dividends paid, Sec- 
tion 27(f) of the Act makes one exception, namely, for 
that part of an amount distributed in liquidation which, 
under the Act, constitutes a distribution of, and is properly 
chargeable to, earnings or profits accumulated after Febru- 
ary 28, 1913. Thus, a distribution either in complete or 
partial liquidation of a corporation is treated by the Act 


as one constituting in part a distribution of, and being 
properly chargeable to, earnings or profits, if— 

(1) under the provisions of Section 115(c) of the Act, 
the amounts distributed in liquidation are treated as re- 
ceived in payment in exchange for the stock; and 

(2) under the provisions of Section 112 of the Act, the 
gain or loss, if any, from such exchange is recognized. 
In such a case, a dividends paid credit is allowable for 
the amount actually involved in such distribution which is 
properly chargeable to the earnings or profits accumulated 
after February 28, 1913, even though the method of taxa- 
tion of the distribution is that ordinarily employed with 
respect to the gain or loss realized and recognized upon 
an exchange, rather than that employed with respect to 
a taxable dividend. 

On the other hand, certain transactions described in 
sections 112 and 115 of the Act are treated for the purposes 
of the Act, not as distributions to the shareholders of 
earnings or profits, but as transfers of such earnings or 
profits intact to another corporation in whose hands such 
earnings or profits, being available for distribution by it 
as dividends to its shareholders, have essentially the same 
status for the purposes of the Act as earnings or profits 
derived from its own operations. Characteristic of these 
transactions is the circumstance that the gain or loss 
realized from the receipt by the shareholders of property 
is not recognized by the Act. No dividends paid credit is 
allowable with respect to such transactions. 


It seems to me that those charged with the duty 
of interpreting the conflicting statutory provisions 
above quoted, have resolved the conflict against the 
taxpayer. How the courts will ultimately treat the 
matter is pleasant, but unprofitable, speculation. 
Under fairly well established rules of statutory con- 
struction, taxing measures are strictly construed 
against the taxing authorities, while relief provisions 
are strictly construed against those who invoke their 
aid. Here the doubt may be resolved by congres- 
sional amendment which appears to be undeniably 
necessary. 

8. Meanwhile, two serious problems confront the 
officers of corporations contemplating complete 
liquidation. If the distribution in complete liqui- 
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dation is not a dividend paid credit, then the liqui- 
dated corporation is subject to a tax of approximately 
20.5 per cent on its “undistributed net income.” 
There are two ways of avoiding this tax if one fears 
an ultimate adverse court decision, or failure on 
the part of Congress to amend the law so as to 
establish Section 27(f) as controlling: a declaration 
of an ordinary dividend of the current earnings for 
the final period, thus subjecting the transferred dis- 
tribution to the sole corporate stockholder to a tax 
of 2.25 per cent thereof, and subsequent distribution 
by the receiving corporation. 

The 2.25 per cent tax may be avoided, as indi- 
cated in T. D. 4674 previously referred to, from 
which I quote: 


If the earnings or profits of a corporation shall have 
become the earnings or profits of another corporation as 
the result of a transaction described in section 112 of the 
Act having occurred during the taxable year of the trans- 
feror corporation, any dividends paid by the transferee cor- 
poration during that portion of the transferor’s taxable 
year subsequent to the consummation of such transaction 
may, with the approval of the Commissioner of Internal 
Revenue, be apportioned and allocated to the transferor 
corporation and the transferee corporation, respectively, 
and the portion so allocated to the transferor corporation 
may be used only in the computation of the dividends paid 
credit allowable to the transferor corporation. No such 
apportionment and allocation shall be recognized unless 
proper application therefor, to the Commissioner of In- 
ternal Revenue, duly executed in duplicate by both corpo- 
rations, is submitted with the returns of the corporations 
for the taxable years involved. The return of each corpo- 
ration shall contain a statement setting forth concisely 
the amount and the date of the several dividend distribu- 
tions subject to such apportionment and the portions there- 
of allocated to the transferor corporation and to the 
transferee corporation, respectively. Upon the audit of 
the returns, the Commissioner will decide whether the 
application for apportionment and allocation will be 
approved. 

It is thus seen that, if the regulations remain in 
effect and are held legal, a complete solution of 
the entire question is achieved if after the liquida- 
tion and prior to the end of the income taxable 
year of the former subsidiary, the parent company 
distributes all of its earnings and all of the earnings 
of the subsidiary for the taxable year in question. 
If this is done there can be no question that the 
earnings of the subsidiary for the taxable year up 
to the date of its liquidation have been distributed, 
and in such case, though the consent of the Com- 
missioner is required, the liquidated subsidiary must 
be entitled to a dividends paid credit for all of its 
current year earnings. 


Earnings Accumulated Since 1913 


9. Our final question deals with the status of the 
earnings of the liquidated subsidiary, accumulated 
since February 28, 1913, represented by the trans- 
ferred assets received by the transferee corporation. 
The doubt with respect to the earnings of the final 
period has been discussed in the preceding section. 
We here deal only with the prior earnings. It seems 
to me that they retain their status as profits accumu- 
lated since 1913, so that they constitute a portion 
of the transferee’s fund, distribution out of which 
constitutes taxable dividends in the hands of the 
recipient stockholder. 
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CLAUDE W. 
DUDLEY 


Attorney at Law, 
Washington, D. C., an- 
alyzes, with special ap- 
plication to millers,* 


The “Windfall” 
Tax Levy 


HE so-called windfall tax is officially desig- 
TT nated in the Revenue Act as a Tax on Unjust 

Enrichment. The theory of its sponsors is that 
the processing taxes were to a large extent passed on 
to the consumer, that the price received by the 
processors during the period that the collection of 
these taxes was enjoined was high enough to in- 
clude the processing tax that was imposed but not 
paid, and that the processor was unjustly enriched 
when he was relieved of paying that tax by virtue 
of the Supreme Court’s decision that it was an un- 
constitutional levy. 


Seeking to recapture for the public treasury the 
larger part of the processing taxes invalidated by 
the Supreme Court, this windfall tax law levies a 
tax of 80 per cent on the net income from the sale 
of articles with respect to which a processing tax 
was imposed but not paid, to the extent that such 
net income is attributable to shifting to others the 
burden of the processing tax. A tax of 80 per cent 
is also levied on net income realized upon reim- 
bursement from vendors of amounts representing 
processing taxes inclosed in the original sales price 
to the extent that such net income was shifted by 
the taxpayer to his vendees. A tax of 80 per cent 
is also levied on the net income from the refund of 
processing taxes erroneously or illegally collected 
to the extent that the burden of such tax has been 
shifted to others. 

Thus the Act levies a tax upon processors because 
of their failure to pay a processing tax and upon 
the refund to them of a processing tax already paid. 
It also taxes purchasers of processed goods upon 
the receipt from their vendors of an adjustment of 








_* Paper presented at a joint meeting of the Millers’ National Federa- 
: ee the Spring Wheat Millers’ Club in Minneapolis, Minn., October 





the sales price resulting from the invalidation of 
the processing tax. 

We shall for the present confine ourselves to a 
discussion of the windfall tax levied upon processors 
by reason of their failure to pay the processing tax, 
since it is this phase of the law which is at present 
uppermost in their minds and which requires im- 
mediate consideration. 


The amount of net income subject to the wind- 
fall tax is limited by the Act in several ways. It 
may not exceed any one of the following: 


1. The net income for the taxable year from the 
sale of articles with respect to which a process- 
ing tax was imposed. 

2. The net income for the taxable year from the 
sale of articles with respect to which a process- 
ing tax was imposed on the taxpayer but not 
paid. 

3. The extent to which such net income is at- 
tributable to shifting to others the burden of 
the processing tax. 


4. The amount of processing tax imposed but not 
paid less reimbursements to purchasers of 
amounts originally included in the sales price 
on account of processing tax. 


The taxable year for windfall tax purposes is the 
same taxable year (calendar or fiscal) on the basis 
of which the taxpayer makes his income tax return. 
The first taxable year is the taxable year 1935. The 
Act was passed on June 22, 1936. It is thus retro- 
active in its application and in the case of taxpayers 
operating on the basis of a fiscal year ending Janu- 
ary 31, the period of retroactivity is nearly two and 
a half years, since in such case the beginning of the 
first taxable year is February 1, 1934. 

The Act levies a tax upon a portion of the net 
income from the sale of articles with respect to which 
a processing tax was imposed on the taxpayer but 
not paid. This means that a portion of the net 
income realized by the miller from the sale of flour 
and feed during the period that he failed to pay the 
processing tax is subject to the windfall tax. The 
tax does not relate to the period during which the 
miller paid the processing tax. For example, in the 
case of a miller who paid his processing taxes to 
and including April, 1935, there is no windfall tax 
levied with respect to any sales made prior to May 
1, 1935. That date is the opening date for windfall 
tax purposes. The closing date is the date on which 
the Supreme Court invalidated the processing tax, 
January 6, 1936. 

In other words, this miller is taxable for windfall 
tax purposes only on net income from sales made 
from May 1, 1935 to January 6, 1936, both dates 
inclusive. 

Before proceeding to a discussion of the various 
computations required to be made in the effort to 
arrive at the amount of the windfall tax, we should 
note that certain terms are specifically defined in 
the Act and do not have their general meaning. 
The term “selling price” is given an arbitrary mean- 
ing. It means the price charged for the product 
less amounts subsequently paid to purchasers as re- 
imbursement of the amount originally included in 
the sales price on account of the processing tax, 
























































































































































































































and less the allocable portion of professional fees 
and expenses of litigation incurred in preventing the 
collection of the processing tax. To be deductible 
as a reimbursement the payment or credit to the 
purchaser must have been made on or before June 1], 
1936, or if made thereafter, it must be made in set- 
tlement of a written agreement entered into on or 
before March 3, 1936. The deduction for profes- 
sional fees and expenses of litigation is limited to 
10 per cent of the amount of tax the collection of 
which was prevented. 

The term “cost” is also given an arbitrary mean 
ing. It means the cost to the taxpayer of materials 
entering into the products which he manufactures. 
It does not include any manufacturing, administra- 
tive, or selling expense, such as labor, power, main- 
tenance, office expense, traveling ex cpense, or any 
other of the numerous expenses incurred in produc- 
ing, selling and distributing the finished product. 
It is limited strictly to the cost of materials entering 
into the production of the article sold. 

The term “article” is not specifically defined in 
the Act but as there used it means the product re- 
sulting from the processing of a commodity on which 
a processing tax was imposed. The term “margin” 
means the difference between the selling price of 
the article and its cost. 


Computation of the Tax 


HE first step in the computation of the amount 

of net income subject to the windfall tax is the 
computation of the net income for the entire taxable 
year from the sale of articles with respect to which 
a processing tax was imposed. In the case of a 
miller who makes his income tax returns on the 
basis of a fiscal year ending June 30, his first tax- 
able year for windfall tax purposes would be the 
year ended June 30, 1935. He must compute his 
income for the entire twelve months’ period from 
the sale of articles with respect to which a process- 
ing tax was imposed. For the purpose of this first 
computation, it is immaterial whether the process- 
ing tax was paid. 

In the case of a miller who produced articles from 
commodities on which a processing tax was imposed 
and other articles from commodities on which no 
processing tax was imposed, the net income for the 
entire taxable year must be allocated in some rea- 
sonable manner to the two classes of products. In 
the case of the miller who produced articles from 
more than one taxable commodity, the net income 
for the entire taxable year must be allocated be 
tween them. No specific method of allocation is 
provided either in the law or in the Regulations 
issued by the Commissioner of Internal Revenue. 
The cost of materials can in most cases be allocated 
on a specific basis, that is, the miller can determine 
from his records the cost of materials entering into 
wheat flour and the cost of materials entering into 
rye flour or corn meal. Certain expenses, such as 
power and labor costs, may reasonably be allocated 
on the basis of tonnage handled; occupancy ex- 
pense, such as rent, depreciation, and insurance, on 
the basis of floor space; administration and selling 
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expenses on the basis of tonnage or sales or a com- 
bination of the two. 


The amount subject to windfall tax may in no 
event exceed the net income realized during the 
entire taxable year from the sale of articles pro- 
duced from commodities on which a processing tax 
was imposed. 


Determination of Portion of Income on Which Tax 
Was Imposed But Not Paid 


Having determined the net income for the entire 
taxable year from the sale of articles with respect 
to which a processing tax was imposed, the next 
step is the determination of the net income from 
the sale of articles with respect to which a process- 
ing tax was imposed but not paid. Two methods 
of computing this are provided for in the Act, one 
of which may be called the method of specific allo- 
cation and the other, the method of bulk allocation. 
The taxpayer is permitted to use either of the meth- 
ods prescribed but is required to choose one or the 
other method at the time of filing his return and 
is irrevocably bound by the election then made. 
Under the first method, the gross income, that is, 
the excess of the sales price over the cost of goods 
sold, applicable to articles with respect to which a 
processing tax was imposed but not paid, is first 
determined. From this gross income is then de- 
ducted that part of the deductions allowable for 
income tax purposes which are properly allocable 
to the sale of these goods. The principles previously 
discussed should be applied in making this allo- 

cation. 


Under the second method of computing net in- 
come from the sale of articles with respect to which 
the processing tax was imposed but not paid, no 
specific allocation of deductions is necessary. The 
entire net income for the taxable year from the sale 
of articles with respect to which a processing tax 
was imposed is first reduced to a net income per 
unit of commodity, that is, in the case of wheat 
millers, to a net income per bushel of wheat. This 
is readily determinable by dividing the net income 
of the taxable year by the number of bushels of 
wheat used during the year. There should be in- 
cluded as wheat used the wheat equivalent of flour 
purchased and blended in. 


Deductions Allowable 


This net income per bushel of wheat is then ap- 
plied to (multiplied by) the number of bushels on 
which the tax was imposed but not paid. This means 
the wheat used during the period when the process- 
ing tax was not paid, after making the deductions 
authorized by the law. Among the deductions au- 
thorized are the inventory of flour and feed on 
hand at the beginning of the injunctive period, since 
that flour and feed was produced from wheat on 
which the processing tax was paid. Other deduc- 
tions consist of flour exported, flour sold for char- 
itable distribution or use, exchanges with producers, 
purchased flour resold in original form, articles pro- 
duced for feed purposes only, and sales on which 
the seller has fully reimbursed the buyer for the 
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processing tax included in the sales price. After 
these deductions are made from the sales made 
during the period when the tax was imposed but 
not paid, the result is the net sales upon the income 
from which the windfall tax is imposed. 


To summarize to this point, the net income from 
the sale during the entire taxable year of articles 
with respect to which the processing tax was im- 
posed is first computed and this constitutes the 
first of the four limitations upon the amount of net 
income subject to the windfall tax. Next, the net 
income from the sale of articles with respect to 
which the processing tax was imposed but not paid 
is determined by one of two alternative methods, 
and this constitutes the second of the four limita- 
tions upon the amount of net income subject to the 
windfall tax. 


Determination of Incidence of 
Processing Tax 


HE next step is the computation of the extent 

to which the burden of the processing tax has 
been shifted to others. Here we must depart from 
recognized principles of law and accounting which 
we are all accustomed to apply to business trans- 
actions for the purpose of determining the amount 
of taxable income and must enter the field of eco- 
nomic conjecture. The Act specifies no method of 
computation of the extent to which the taxpayer 
has shifted to others the burden of the processing 
tax levied upon but not paid by him. It sets up 
certain presumptions which are in the last analysis 
only presumptions and subject to be rebutted by 
either party, that is, either by the taxpayer or by 
the Commissioner of Internal Revenue. For this 
reason no taxpayer will be able to make a definite 
determination of the amount subject to the windfall 
tax and no taxpayer will be able to make a definite 
and conclusive determination of the amount of wind- 
fall tax due from him. 


Let us consider, however, the presumptions con- 
tained in the Act. They require a computation of 
the margin during the taxable year and the average 
margin during the six years’ period prior to the 
imposition of the processing tax. We shall refer to 
this six years’ period as the base period. It will be 
remembered that by margin is meant the difference 
between the selling price of the product and the cost 
of the materials entering into its production. Insofar 
as the margin during the taxable year exceeds the 
average margin during the base period the Act pre- 
sumes that the excess represents the extent to which 
the processor passed on the processing tax. 

In applying this presumption, the Act prescribes 
two alternative methods of application. Under the 
first method an average margin per unit of manu- 
factured product is determined for each class and 
grade of product manufactured. In the case of a 
miller who produces several grades of wheat flour, 
he is required to compute separately an average mar- 
gin for each grade of flour, for bran, and for shorts. 
By average margin is meant the average difference 
between the selling price of the product and the cost 
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of the materials used in its production for the six 
years’ base period. This average margin is then 
applied to (multiplied by) the number of units of 
articles sold during the taxable year with respect to 
which a processing tax was assessed but not paid. 
The resulting figure may be called the deductible 
margin. From the selling price of the articles with 
respect to which a processing tax was imposed but 
not paid, there is then deducted the cost of materials 
entering into their production plus the deductible 
margin applicable thereto. The result is presumed 
to be the extent to which the processing tax has been 
shifted to others. 


The alternative method of applying the presump- 
tions specified in the Act relates to margins per unit 
of commodity processed rather than to margin per 
unit of manufactured product. Under this method, 
in the case of the miller, a margin per bushel of 
wheat is first computed for the taxable year. An 
average margin per bushel of wheat for the six years’ 
base period is then determined. To the extent of 
the excess of the margin per bushel during the tax- 
able year over the margin per bushel during the 
base period, the taxpayer is presumed to have shifted 
the burden of the processing tax. This excess mar- 
gin per bushel shall then be multiplied by the num- 
ber of bushels of wheat on which a processing tax 
was imposed but not paid. The result is presumed 
to be the extent to which the taxpayer has shifted 
to others the burden of the processing tax. 


The presumptions thus prescribed in the Act are 
not conclusive but are subject to rebuttal either by 
the taxpayer or by the Commissioner of Internal 
Revenue. In determining the margin during the tax- 
able year and the average margin during the base 
period, manufacturing, selling and distribution costs 
are entirely disregarded. The taxpayer may rebut 
the presumptions by showing that the excess margin 
during the taxable year has been caused by an in- 
crease in manufacturing, selling and other expenses 
rather than by the imposition of the tax. Or it may 
have been caused by a decline in the volume of busi- 
ness resulting from the scarcity and the high price 
of the commodity processed. On the other hand, 
the tax authorities may contend that a greater 
amount of the tax burden was shifted than is indi- 
cated by the presumptions previously described. In 
support of such contention the Commissioner of 
Internal Revenue may show modification of con- 
tracts of sale to reflect the initiation, termination or 
change in rate of the processing tax, changes in the 
sales price of the article at such times by an amount 
substantially equivalent to the amount of the tax 
or to the change in the rate of the tax, the billing of 
the tax as a separate item, or the agreement to re- 
fund to the customer a part of the sales price in the 
event of the recovery of the processing tax or a 
decision of its invalidity. 

It is thus seen that the methods prescribed for 
determining in the first instance the extent to which 
the taxpayer has shifted the burden of the processing 
tax are by no means definite or conclusive. The 
indefiniteness is inherent in the elusiveness of the 
ultimate fact to be established. A taxpayer with 

(Continued on page 695) 

















































































































































































































HE conditions under which excessive or er- 
roneous inheritance tax payments may be 
refunded are governed entirely by the provi- 
sions of the Inheritance Tax Act. Since this act is 
regarded by the courts as a complete code covering 
the entire subject of the assessment, payment and 
refunding of such taxes, it is necessary to consider 
these topics separately and apart from the payment 


and refunding of all other taxes levied by the state 
of Illinois.’ 


Nature of Inheritance Taxes 


T HE courts have construed the inheritance tax 
as being levied upon the right of succession to 
property formerly owned by a deceased person and 
not upon the property itself.2 The right to take 
property by will or descent is not a natural right 
and exists only with the permission of the sovereign 
government. For this reason, the state may tax this 
privilege and, in doing so, may discriminate between 
different classes of beneficiaries and may grant ex- 
emptions or rebates in its sound discretion without 
violating the provisions of the state constitution re- 
quiring uniformity and equality of taxation. 


Interpretation by Courts 


HE Illinois Courts have construed the Inherit- 

ance Tax Act in favor of the taxpayer, and strict- 
ly against the government,* especially in deciding 
whether a beneficiary comes within a class which 
is taxable at a low rate. Whenever the language to 
be construed appears not only in a clause granting 
exemptions from the tax but also is found in the 
portion of the law naming the class to which the 
lowest rate of taxation applies, the general rule that 
statutes granting exemptions from taxation should 
be construed strictly against the taxpayer does not 
apply. Such cases are governed by the rule of lib- 
eral construction in favor of the taxpayer.’ 





* Attorney at Law, Chicago. 
1 Palmer v. State (1929), vs e. ¢. 


oa Magoun v. Ill. Trust & Savings Fe 671808), 170 U. S. 283; 42 L. Ed. 
1037. 


3 Ibid. 
shar v. Snyder (1933), 353 Ill. 184; 187 N. E. 159. 
5 Ibid. 
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An instance of the application of this rule is found 
in People v. Snyder® where it was decided that the 
widower of the testator’s deceased daughter was the 
“husband of the daughter” within the meaning of a 
section of the Act which provided a low rate of taxa- 
tion and granted large exemptions on transfers to 
a “wife or widow” of the testator’s son or to “the 
husband of the (testator’s) daughter.” The courts 
could have considered this beneficiary as a stranger 
and thereby deprived him of the benefit of a $20,000 
exemption. This section has since been amended to 
include the “widower” of a daughter. 


History 


HE first Illinois Inheritance Tax Act, adopted 

in 1895, was copied from the New York Law 
of 1885, as amended in 1892. In 1909 the 1895 law 
was repealed. The Act of 1909 introduced some 
new features but still remained quite similar to the 
previous law. Although the Act of 1909 has been 
amended several times, it is still essentially similar 
to the Act of 1895, and, therefore, the courts still 
follow the rule that the construction given by the 
New York courts to the New York Act prior to the 
time it was adopted in Illinois should be followed 
whenever the interpretation of the Illinois law is in 
dispute.’ 


When Tax Payable 


LL taxes imposed by the Act are due and pay- 
able immediately upon the death of the decedent." 
Interest at 7 per cent per annum is charged and col- 
lected for such time as the taxes are not paid. Sec- 
tion 3 of the Act provides further that no — 
shall be charged or collected if the tax fixed and 
assessed by the County Judge is paid within twelve 
months from the date that liability for the tax first 
arose. 
#353 Ill. 184; 187 N. E. 159. 
7 People v. Griffith (1910), 245 Ill. 532; 92 N. E. 313; People v. Union 
Trust (1912), 255 Ill. 168; 99 N. E. 377; "People v. Carpenter (1914), 264 
Il, 400; 106 N. E. 302; ‘People v. No. Trust Co. (1919), 289 Ill. 475; 


8Sec. 3 of the Inheritance Tax Act; Ill. State Bar Stat. (1935), 
Ch. 120, Sec. 398; Jones, Ill. Stat., Ann, 119.423. 
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Penalties for Delinquency 


N ALL cases where the tax is not paid within 

fifteen months from the time of decedent’s death, 
the executors, administrators or trustees of the estate 
are required to give a bond in three times the amount 
of the tax assessed. The sureties on such a bond 
must be approved by the County Judge and the 
bond must be conditioned upon payment of the tax 
and interest. If the tax is delinquent for longer 
than eighteen months, the statute increases the in- 
terest from 7 per cent to 10 per cent per annum from 
the date of accrual until paid. 


These provisions for payment of interest and the 
compulsory filing of a bond if the tax is not paid 
within fifteen months are not considered as penal- 
ties, but only as a means of compensating the state 
for the loss of use of the money until the tax is 
actually paid.® 


Stopping Interest 


N 1933, an amendment to Section 3 of the Act 

introduced a novel provision for stopping the 
accrual of interest.2° This amendment provides that 
asum of money may be deposited with the County 
Treasurer “to be applied to the payment of the tax 
when finally determined.” Such a deposit imme- 
diately stops the accrual of interest on the tax, ex- 
cept that interest will still accrue on the excess of 
the tax over the amount of the deposit. This same 
rule applies regardless of whether the deposit is made 
before or after the expiration of twelve months from 
the time of the decedent’s death. However, if such 
deposit is made after the lapse of this twelve-month 
period, interest will be charged “on the whole tax 
from the date of accrual up to the date of such de- 
posit.” 

It seems that the usual rates of interest would 
apply to cases where the amount of the tax exceeds 
the sum of money deposited. That is, the rate would 
be 7 per cent if such excess were paid before the 
end of eighteen months from the due date and 10 
per cent if paid thereafter. Also, it seems clear that 
these same rates would apply when the deposit is 
not made until after the expiration of twelve months 
from the time said tax was due. Since in such cases 
the statute requires payment of interest on the full 
amount of the tax, the rate of interest would be 7 
per cent until the end of eighteen months and 10 
per cent afterwards. The statute is in need of clari- 
fication on this point and should be amended accord- 
ingly, so that there would be no doubt about the 
proper rate of interest chargeable in these situations. 


Disposition of Deposit 


y IS the duty of the County Treasurer to remit 
promptly to the State Treasurer all money de- 
posited in accordance with Section 3 of the Act in 
excess of $750 which he is permitted to retain. The 
State Treasurer is authorized to refund to the de- 
positor the amount by which any such deposit shall 
exceed the tax as finally determined. 


© Peo. ex rel. Brown v. State (1935), 361 Ill. 45; 196 N. E. 816. 
Session I.aws of 1933, p. 893, No. 3. 
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Refunding Provisions 


OUR different sections of the Inheritance Tax 
Act provide for the refunding of excessive or 
erroneous taxes. In each case, the State Treasurer 
and not the County Treasurer is authorized to make 
refunds. 


Sections 3,11 8,2? 10,13 and 25 1* of the Act deal with 
refund problems and procedure. 


Section 3 


HE provisions of Section 3 have been discussed 

in connection with the methods by which the 
accumulation of interest on an unpaid tax may be 
stopped, but will be reviewed briefly. 

It provides for the depositing of a sum of money 
with the County Treasurer before determination of 
the tax. The State Treasurer is authorized to re- 
fund the excess after applying such deposit to pay- 
ment of the tax when the amount is finally determined. 
The only showing necessary to secure a refund of 
this excess deposit is proof that the tax fixed by the 
County Judge was less than the amount deposited. 
It is mandatory upon the State Treasurer to make 
such a refund upon proper proof. Prior to 1933, 
there was no statutory authorization for making such 
deposits with the County Treasurer. However, in 
a recent case it was held that a deposit of funds with 
the County Treasurer prior to the 1933 amendment 
was effective to stop the running of interest and 
entitled the depositor to the 5 per cent discount then 
allowed by the law since it was made in good faith 
within eight months after the death of decedent.?® 
The Court also ordered a refund of the amount by 
which the deposit exceeded the tax, since it rea- 
soned that this deposit acted as “payment” of the 
tax as of the date made even though the County 
Treasurer issued a receipt stating it had been re- 
ceived as a “deposit to apply in payment” of inher- 
itance taxes to be subsequently fixed by the County 
Judge. The evidence showed that this payment was 
made within the statutory time limit to the proper 
officer authorized by law to receive it and was made 
with the intention of stopping the accrual of interest 
and also securing the 5 per cent discount then al- 
lowed by law. Even though such deposit was not 
then authorized by any statute, these facts influ- 
enced the court to a great extent in reaching the 
conclusion it did. 


Justice Herrick, dissenting, pointed out that the 
decision in this case violated the rule announced in 
People v. Baldwin**® that in the absence of statute, 
the County Court had no power to waive or remit 
interest on inheritance taxes due the state. He con- 
tended that the majority opinion granted that power. 
It is suggested that the dissenting opinion was cor- 
rect and that this case is not in accordance with the 
previous decisions on the same point. 


Jil, State Bar Stat. (1935), Ch. 120, Sec. 398; Jones, Ill. Stat., 
Ann. 119.423. 

12711, State Bar Stat. (1935), Ch. 120, Sec. 403; Jones, Ill. Stat., 
Ann, 119.428. 

1371, State Bar Stat. (1935), Ch. 120, Sec. 405; Jones, Ill. Stat., 
Ann. 119.430. 

4 Tll. State Bar Stat. (1935), Ch. 120, Sec. 419; Jones, Ill. Stat., 
Ann. 119.443. 

1% Peo. ex rel. Brown v. Stelle, (1935), 361 Ill. 45, 196 N. E. 816. 

16 287 Ill. 87, 122 N. E. 148. 
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Section 8 


OUR refund provisions are contained in Section 
8 of the Act.’7 This section covers cases where 
the inheritance tax has been paid and later the will 
is set aside; or a widow or widower renounces the 
bequests made to him or her under the will and 
elects to take the interest he or she would have re- 
ceived had the decedent died intestate; or where 
additional claims, taxes or costs of administration 
have been proved and allowed against the estate. 
The fourth clause of Section 8 specifies that if an 
appeal is taken from the tax assessing order of the 
County Judge to the County Court or from the 
County Court to the Supreme Court, the rights of 
the taxpayer shall not be prejudiced by payment of 
all or any part of the tax and that the State Treas- 
urer shall refund any overpayment upon proper 
proof being made. 


Section 8 provides: 


(A) Whenever there has been an appraisement and as- 
sessment of tax in pursuance of the provisions of a will 
of a decedent, and the tax so assessed has been paid, and 
said will is later set aside and declared null and void by a 
decree of a court having jurisdiction, said estate shall be 
entitled to a reappraisement and reassessment of any 
inheritance tax and a refund from the State Treasurer of 
any inheritance tax paid in excess of the amount of any 
tax due as shown by the order of assessment. 

(B) Where a widow or widower has been made a bene- 
ficiary under the provisions of the will of his or her spouse, 
and the tax has been assessed and paid upon the value of 
the property succeeding by the terms of said will to such 
widow or widower, and the widow or widower subse- 
quently renounces the provisions made for him or her in 
said will in accordance with the provisions of the statute 
in such case made and provided, there shall be a reassess- 
ment and redetermination of the tax upon his or her inter- 
est in the property which he or she takes under the statute 
in such cases, and the State Treasurer shall refund to the 
one entitled to receive the refund, the amount of tax paid 
in excess of the amount due from such widow or widower 
as shown by the order of reassessment; provided if such 
renunciation results in an additional tax being due from 
such widow or widower the Attorney General may cause 
such additional tax to be assessed. 

(C) Whenever additional claims, taxes or additional costs 
of administration which are valid have been proved and 
allowed against an estate subsequent to the appraisement, 
assessment and payment of tax, said claims, taxes and costs 
not having been allowed as deductions in the inheritance 
tax proceedings, said estate shall be entitled to a redetermi- 
nation and reassessment of the tax and a refund from the 
State Treasurer of tax paid in excess of the amount of tax 
due as shown by the order of reassessment. 

(D) The payment of any part, or all of the tax assessed 
before the County Judge by the executor, administrator, 
trustee or heir or beneficiary against whom a tax is as- 
sessed shall not be prejudicial to the litigation of any con- 
troversial question involved in case of an appeal from an 
order of the County Judge to the County Court, and in 
case of a further appeal from the order of the County 
Court to the Supreme Court; and if it appears upon final 
determination of any such appellate proceedings that the 
tax liability on such transfers is less than the amount of 
the tax paid, the State Treasurer is hereby directed upon 
sufficient proof made to him of such overpayment, to re- 
fund such excess tax paid. 


Provided however, that all applications for the repayment 
of said tax under the provisions of Paragraph (A) of this 
section shall be made within one year from the final deter- 
mination of the proceedings to set aside the will, and all 
applications for the repayment of said tax under the provi- 
sions of Paragraphs (B) and (C) of this section shall be 
made within two years from the payment of the tax; 


17 Til. State Bar Statutes (1935), Ch. 120, Sec. 403; Jones, Ill. Stat., 
Ann. 119.428. 
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provided further that if the application for repayment is 
based upon an additional or increased claim, claims or 
taxes the application for repayment may be made within 
one year after the liability for such additional or increased 
claims or taxes is finally determined. 

It should be noticed that Section 8 also permits 
an additional tax to be assessed against the renounc- 
ing widow or widower whenever such action is 
justified by the facts. 


The present text of this section was enacted in its 
entirety in 1933.18 Prior to that time, both the laws 
of 1895 *® and of 1909 *° provided that: 

Whenever debts shall be proved against the estate of the 
decedent after distribution of legacies from which the in- 
heritance tax has been deducted * * * and the legatee 
is required to refund any portion of the legacy, a proportion 
of the tax shall be repaid by the executor or administrator 
if the tax has not been paid into the State or County Treas- 
ury, or by the County Treasurer if it has been so paid. 

The amendatory Act of 1933 changed the previous 
law in several ways. It clarified the meaning of 
“debts” as used in the 1895 and 1909 laws and estab- 
lished the right to a refund when definite classes of 
obligations are allowed and paid after the inherit- 
ance tax has been paid. For the first time, refunds 
are allowed where the surviving spouse renounces 
the provisions made for him or her by will. It also 
preserves the right to a refund in case an appeal is 
taken and it is later decided that the tax payments 
already made exceed the actual liability of the 
estate. 

However, prior to 1933, refunds were allowed in 
some of these cases under other sections of the Act. 
In one case, the will contained certain conditions and 
limitations creating future and contingent estates. 
The tax was assessed and paid at the highest possi- 
ble rate in accordance with Section 25 of the Act 
and afterwards the widow renounced the provisions 
made for her in the will, thereby changing the nature 
and amount of the interests received by the other 
beneficiaries and heirs-at-law. It was held that since 
the widow’s renunciation defeated all contingencies 
this estate was entitled to a refund of the amount of 
inheritance tax paid on any interest which had been 
reduced or eliminated by such renunciation.”* An- 
other case dealt with the right to a refund when on 
appeal it was determined that less tax was due than 
the amount already paid. There, the property of the 
testator passed to a charitable institution, but a tax 
on the succession was assessed and paid on the the- 
ory that this transfer was taxable. On appeal, it 
was decided that this was a transfer expressly ex- 
empt from taxation by Section 28 of the Act, and 
accordingly a refund was ordered.?? 


Section 10 


HENEVER an overpayment of tax has re- 
sulted from inadvertent errors in the proceed- 
ings for assessment of inheritance taxes, Section 10 
of the Act permits their correction and gives the tax- 
payer the right to a refund from the State Treasurer. 
18 Session Laws of 1933, p. 889. 
19 Session Laws of 1895, p. 304, No. . 


20 Session Laws of 1909, p. 315, No. 


21 State Bank of Chicago v. State (1924), 5 C. C. R. 163. See also 
Smyth v. State (1925), 5 C. C. 


2U. S. v. State (1934), 8 C. c RL O47. 
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Section 10 2° provides that: 
p 


When it appears that errors have inadvertently occurred 
in the inheritance tax proceedings resulting in an erroneous 
amount of tax paid to the State Treasurer, such errors may 
be corrected and the order of assessment modified accord- 
ingly in a proper proceeding, and the executor, adminis- 
trator or trustee, person or persons, corporation or 
corporations who have paid such tax in error, shall be 
entitled to a refund from the State Treasurer of the amount 
of such tax erroneously paid; provided, that this section 
shall not apply to any errors in the valuation of the prop- 
erty of the decedent as appraised, or in the rules of law 
applied in determining the taxability of the several suc- 
cessions; provided that all applications for the repayment 
of any tax under this section shall be made within two 
years from the date of such payment. 


Limitations on Section 10 


HERE are two important limitations on the 

right to a refund under Section 10 of an erro- 
neously overpaid tax. The provisions of this section 
do not apply: 


(a) “to any errors in the valuation of the property 
of the decedent as appraised,” or 

(b) “to any error in the rules of law applied in 
in determining the taxability of the several 
successions.” 


These exceptions were included in Section 10 be- 
cause Section 11 of the Act ** provides an adequate 
method for obtaining correction of an erroneous ap- 
praisal or assessment. 

Section 11 outlines the procedure for appraising 
the taxable value of estates and assessing the tax 
against this value. It also provides that: 

Any person or persons including the Attorney General, 
dissatisfied with the appraisement or assessment * * 
may appeal therefrom to the County Court of the proper 
county within sixty days after the making and filing of such 
assessment order on paying or giving to the County Judge 
security satisfactory to pay all costs, together with what- 
ever taxes shall be fixed by the Court; provided no bond 
or security shall be required of the Attorney General. 

If these exceptions had been omitted, Section 10 
would have provided an alternative method of chal- 
lenging the correctness of appraisals and assess- 
ments. It is apparent that the legislature did not 
wish this to occur. 


Application of Section 10 


HE exact application of Section 10 is not clear 
from the language of the statute. But, presum- 
ably, the sort of inadvertent errors of which it speaks 
are clerical mistakes in calculating the amount of 
the tax or in transcribing figures from one set of 
records to another. The present language of this 
section was added by an amendment in 1933 and 
there are no reported decisions interpreting it. 
The laws of 1895 > and 1909,”* the latter of which 
was repealed by this amendment, provided that: 
When any amount of said tax shall have been paid erro- 
neously to the State Treasurer, it shall be lawful for him, 
on satisfactory proof rendered to him by said County 
Treasurer of said erroneous payments, to refund and pay to 


the executor, administrator or trustee, person or persons, 
who have paid any such tax in error, the amount of such 


By Ill. State Bar Statutes (1935), Ch. 120, Sec. 405; Jones, Ill. Stat., 
Ann. 119.430. 


*Tll, State Bar Statutes (1935), Ch. 120, Sec. 406; Jones, Ill. Stat., 
Ann, 119.431. 

> Sessions Law of 1895, p. 305, No. 10. 
** Sessions Law of 1909, p. 317, No. 10. 
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tax so paid, provided, that all applications for the repay- 
ment of such tax shall be made within two years from the 
date of such payment. 

So many important changes were made in this 
portion of the Inheritance Tax Act by the amend- 
ment of 1933 that it is impossible to cite decisions 
interpreting Section 10 of the 1895 and 1909 Acts 
as precedent in any discussion of that section since 
its amendment. 

Until Section 10, as amended in 1933, is definitely 
construed by the Supreme Court of Illinois, the lim- 
its of its application cannot be set out.?’ 


Procedure Under Section 10 


HE procedure indicated by Section 10, as 

amended, for obtaining correction of errors is 
by “a proper proceeding.” No indication is given 
in this section as to what form such “a proper pro- 
ceeding” should take. Presumably, the legislative 
intent can be obtained by reading the entire act. 
Consideration of the entire act discloses that Sec- 
tion 8, as amended in 1933, provides for a “reap- 
praisement and reassessment” of inheritance taxes 
in cases coming within the scope of its refund pro- 
visions, and that Section 14 gives the County Court 
jurisdiction over “all questions in relation to the tax 
arising under the provisions of this Act.” The con- 
clusion from this study of Sections 8 and 14 is that 
“a proper proceeding” in accordance with Section 10 
would be by a petition in the County Court for a 
reappraisement and reassessment of the tax. This 
is the interpretation placed upon Section 10 by the 
Attorney General of Illinois.28 It would have sim- 
plified matters, however, if the legislature had car- 
ried over the language of Section 8 into Section 10. 
Had that been done, there would be no occasion for 
this sort of construction. It is suggested that Sec- 
tion 10 should be amended by substituting the words 
“by a petition in the county court for reappraisement 
and reassessment of the tax” for the phrase “by a 
proper proceeding.” 


Section 25 


HEN the 1895 Inheritance Tax Act was re- 

pealed by the 1909 Act, a new section (number 
25)?° was added which completely revised the law 
in Illinois as to the taxation of contingent or condi- 
tional estates created by the will of a deceased per- 
son. Under the 1895 law, contingent remainders in 
real estate could not be taxed until the remainders 
vested.*° Under Section 25 of the present act, con- 
tingent remainders in real estate are taxable imme- 
diately at the highest rate possible under the 
provisions of the Act. However, this section also 
grants the right to a refund if, on the happening of 
the contingency provided for in the will, the prop- 
erty is finally transferred to a beneficiary taxable at 
a lesser rate than that imposed and paid in the first 
instance. 

27 See cases decided under 1909 Act: ges v. State (1921),4C. C 


ei, gO State (1922), 4 C. C. R. 260; Doyel v. State (1925), 4 

3 Regulations in re Ill. ong Tax Law and Procedure (1934), 
issued by Hon. Otto Kerner, Atty. Gen., Sec. 53 (bottom page 23). 

2Tll. State "he Statutes (1935), Ch. 120, Sec. 419; Jones, Ill. Stat., 
Ann. 119.443. 

30 People v. Loewenstein (1918), 284 Ill. 126; 119-N. E. 217; Billings 
v. People (1901), 189 Ill. 472; 59 N. E. 798 ; People v. McCormick 
ge as - bag ® 70 N. E. 686; In re Est. of Kingman (1906), 220 
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Section 25 of the Act of 1909 provides :*" 


When property is transferred or limited in trust or other- 
wise, and the rights, interests or estate of the transferees 
or beneficiaries are dependent upon conditions or contin- 
gencies whereby they may be wholly or in part created, 
defeated, extended or abridged, a tax shall be imposed upon 
said transfer at the highest rate, which, on the happening 
of any of said contingencies or conditions would be pos- 
sible under the provisions of this Act, and any such tax 
shall be due and payable forthwith by the executors or 
trustees of the property transferred; provided, however, that 
on the happening of any contingency whereby the said 
property, or any part thereof, is transferred to a person, 
corporation or institution exempt from taxation under the 
provisions of the Inheritance Tax Laws of this State, or 
to any person, corporation, or institution taxable at a rate 
less than the rate imposed and paid, such person, corpora- 
tion or institution shall be entitled to a reassessment and 
redetermination of the tax and to a return by the State 
Treasurer of so much of the tax imposed and paid as is the 
difference between the amount paid and the amount which 
said person, corporation or institution should pay under 
the inheritance tax laws, with interest thereon at the rate 
of three per cent per annum from the time of payment. 


Section 25 provides further: 


Estates or interests in expectancy which are contingent 
or defeasible and in which proceedings for the determina- 
tion of the tax have not yet been taken, or where the 
taxation thereof has been held in abeyance, shall be ap- 
praised at their full, undiminished value when the persons 
entitled thereto shall come into beneficial enjoyment or 
possession thereof, without diminution for or on account 
of any valuation theertofore made of the particular estates 
for purposes of taxation, upon which said estates or inter- 
ests in expectancy may have been limited. When an estate 
for life or for years can be divested by the act or omission 
of the legatee or devisee it shall be taxed as if there was 
no possibility of such divesting. 


Definition of “Taxable Contingencies” 


HE statute defines the interests taxable under 
Section 25 as any “rights, interest or estates 
* * * dependent upon contingencies, or conditions 


whereby they may be wholly or in part created, de- 
feated, extended or abridged * * *” 


Interests in property created by the terms ofa will 
are held to be contingent and taxable under Sec- 
tion 25 when the language of the will shows an inten- 
tion of the testator to defer both the vesting of title 
and enjoyment of possession until the happening of 
an event which is uncertain either as to the time of 
its occurrence or as to its ever happening at all.*? 


Interpretation of Section 25 


HE first case involving the application of Sec- 

tion 25 of the Act of 1909 was that of People v. 
Byrd. This case merits careful examination as it is 
the basic case in Illinois on the taxation of contin- 
gent interest created by will. 


The Byrd case * centered around the meaning of 
the following provision in the testator’s will: 


Fourth:—lf my wife ... survives me, I give, devise and 
bequeath all the rest, residue, and remainder of my estate, 
real and personal, and wherever situated. unto her during 
her life, and upon her death, to my children (mentioning 
children by name) share and share alike; and if either of 
my said children (naming them) die leaving issue, either 

111. State Bar Statutes (1935), Ch. 120, Sec. 419; Jones, Ill. Stat., 
Ann. 119.443. 


32 People v. Byrd (1912), 253 Ill. a 97 N. E. 293. 


33 (1912) 253 Ill. 223, 97 N. E. 293 
% Tbid. 
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before me or before my said wife, then the issue of the 
child so dying shall take the share which his, her, or their 


parent would have taken if living at the death of the life 
tenant. 


The Court held that this provision created a con- 
tingent remainder since the intention of the testator 
seems to have been to defer both the vesting and 
enjoyment of the remainder until the death of his 
widow. This intention is shown by the use of the 
words “upon her death” and “if living at her death.” 


The inheritance tax on this estate was assessed 
on the remainder after deducting the value of the 
widow’s life estate, which was less than the amount 
of her exemption, and then deducting two more ex- 
emptions for the remaindermen on the theory that 
the will created two classes of remaindermen. The 
lower court ruled that the first class included the 
children of the testator who might survive the widow 
and the second class, the issue of such children as 
might have died before the widow. On appeal, the 
Supreme Court reversed this ruling and decided that 
only one exemption should have been granted to 
the remaindermen, regardless of the actual number 
of persons who might be entitled eventually to share 
in the estate. Since the statute provides that the 
tax on contingent estates shall be assessed at the 
highest rate possible under the act, the tax should be 
computed on the basis of the possibility that all but 
one of the children as well as all issue of any de- 
ceased children might be dead by the time the widow 
died. By taxing the remainder as if it would ulti- 
mately go to one person, only one exemption need 
be allowed and the state would thus collect the great- 
est amount of tax possible under the circumstances. 


The principle of the Byrd case is that in taxing 
contingent future interests which may vest in several 
specified beneficiaries after the termination of a cer- 
tain life estate, the Court should first determine if it 
is possible that the entire interest may go to one 
person upon the happening of the event which will 
vest that contingent remainder. Then, after de- 
termining who that person might be and his or her 
relationship to the testator, the Court should com- 
pute the tax upon the entire remainder as if it were 
actually going to vest in that one person, regardless 
of the actual number of people who may be entitled 
to share in the estate according to the terms of the 
will. The statutory exemptions to which that one 
remainderman only would be entitled should be de- 
ducted before computing the value of the remainder. 


Examples of Taxable Contingencies 


N People v. Freese, a will created a life estate in 

a certain devisee and provided that the remainder 
should go to the “nearest of kin” of the testatrix who 
were alive when the life tenant died. There were 
forty-one nephews and nieces living at the time the 
testatrix died and the County Court ‘ruled that the re- 
mainder vested in these “nearest of kin” immediately, 
and that it was not taxable since the share of each 
was less than the statutory exemption allowed to 
nieces and nephews. On appeal, the Supreme Court 
reversed the County Court and followed the rule of 
People v. Byrd.** It was held that the remainder was 


% (1915) 267 Ill. 164; 167 N. E. 857. 
3% (1912), 253 Ill. 223; 97 N. E. 293. 
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contingent and should have been taxed as though 
all but one of the nephews and nieces would be dead 


before the life tenant died. In this way, the state 
would have to allow only one exemption and could 
collect tax on the full value of the remainder less 
this one exemption. It is apparent that this con- 
struction gave the state the highest possible amount 
of tax. 

Another case involved a testamentary trust cre- 
ated for a definite period of years with the ultimate 
remainder devised to a nephew of the testator in the 
event that all of the other beneficiaries died before 
termination of the trust. This will also provided for 
redistribution to the survivors of the share of any 
beneficiary dying during the term.**7 The Supreme 
court ruled that Section 25 should be applied and 
the estate taxed to the nephew as the ultimate re- 
mainderman on the assumption that all of the pre- 
vious beneficiaries had died immediately.** 


An excellent illustration of taxing a contingent 
reversionary interest in order to produce the highest 
amount of tax is found in the case of People v. Ger- 
laugh.2® There, the testator was survived by his 
widow, two daughters and six grandchildren. His 
will created a trust of certain property and divided 
the income equally between the widow and daugh- 
ters for the term of their respective lives, with pro- 
visions for survivorship between the three of them. 
The remainder was devised after the death of all of 
the life tenants to the testator’s grandchildren “then 
living.” The County Court assessed the remainder 
as a contingent estate under Section 25 and taxed it 
to the grandchildren after allowing one deduction on 
the assumption that all but one of the grandchildren 
would die before their respective mothers, who 
were the life tenants. This decision was reversed 
for the reason that it did not collect the highest pos- 
sible amount of tax in accordance with Section 25 
and the rule of People v. Byrd. The remainder should 
have been taxed to the survivor of the two daughters 
on the theory that all of the grandchildren would 
die before their mothers and that the reversion would 
then descend to the daughters (life tenants) or the 
survivor of them. The highest amount of tax could 
be collected in this way because each of the daugh- 
ters had already received the benefit of her statu- 
tory exemption ($20,000) when the value of their life 
estates was being computed. Since no beneficiary 
is entitled to more than one exemption, the daughters 
were not entitled to have their exemptions deducted 
again before the tax was assessed against the resid- 
uary estate. However, had the estate been taxed to 
the survivor of the grandchildren as the ultimate re- 
mainderman, the taxable value of the estate would 
have been lessened by the amount of the statutory 
exemption allowed to grandchildren. - Thus, it is 
clear that there is more than one way of applying 
Section 25 and that each case must be decided on its 
own facts. 


ty ga v. Starring (1916), 274 Ill. 289; 113 N. E. 627. 
8 [bi 


39 (1922) 302 Ill. 131; 134 N. E. 

People v. Hulburd (1927), 407. Til. i 158 N. E. 373; People v. 
Loewenstein (1918), 284 Til. i i N. E. 917; People v. Donaghue 
(1916), 276 Ill. 88; 114 N. E. 
“1 Thid. 

* People v. Donaghue (1916), 276 1. 88; 114 N. E. 513. 
43(1916) 276 Ill. 88; 114 N. E. 513 
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Application to Vested Estates 


ECTION 25 applies to defeasible vested estates *° 
as well as to interests in property which are gen- 
erally considered contingent.* 

Whenever vested estates are liable to be defeated, 
extended or abridged by the conditions or contin- 
gencies provided in a will, they are taxable under 
Section 25 in the same way as contingent estates.*? 

In People v. Donaghue,** a will created certain life 
estates for the testator’s children and grandchildren, 
with a devise of the remainder to great-grandchil- 
dren. The life estates of the grandchildren were 
subject to being divested by the death of any of 
them, in which case the share of the deceased grand- 
child would go to the survivor or survivors. It was 
held that although the life estates of the grandchil- 
dren were vested immediately upon the death of the 
testator, nevertheless, the estate was taxable under 
Section 25, as these life estates were subject to being 
divested by the grandchildren’s death. Section 2 of 
the Inheritance Tax Act which requires the value of 
vested life estates to be deducted from the taxable 
value of the entire estate before determining the 
worth of the revisionary interest does not apply to 
life estates which may be defeated by contingencies. 
Only those life estates which are vested absolutely 
can be deducted from the remainder. Therefore, the 
life estates of the grandchildren being subject to 
defeasance were not deductible from the value of the 
remainder, but should have been taxed under Section 
25 as part of the estate going to the ultimate remain- 
derman. 

A clear statement of the rule for determining the 
taxability of defeasible vested estates under Section 
25 is given in People v. Hulburd.** That case involved 
the taxability of a devise to certain named grand- 
children of the testator which created a trust and 
ordered the income paid to them by trustees until 
the youngest grandchild reached the age of twenty- 
one. The principal was to be divided on the twenty- 
first birthday of the youngest grandchild into as 
many equal shares as there were then living and 
deceased grandchildren and these shares were then 
to be distributed to living grandchildren and issue 
of the deceased grandchildren. It was decided that 
this arrangement created a defeasible vested remain- 
der in all grandchildren living at the time of the 
testator’s death and that Section 25 applied. The 
Court stated that the existence of a contingency for 
inheritance tax purposes must be decided prospec- 
tively and not retrospectively. In ascertaining the 
application of Section 25, the determining factor is 
not only that death may terminate the interest of a 
beneficiary but that there is any contingency which 
may change the portions the ultimate beneficiaries 
will receive when the estate is completely distributed 
according to the terms of the will. 

Section 25, in effect, requires that contingent life 
estates shall be ignored and not deducted before 
taxing the remainder and that the entire estate, after 
deduction of the value of the vested remainders only, 
shall be charged to the ultimate remainderman, if 
by so doing the state will collect immediately the 
highest possible amount of tax.*® 


aval (1927) 327 Ill. 72; 158 N. 
4 People v. Donaghue (1916) 376. in. 88; 114 N. E. 513. 
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Powers of Appointment 


UBSECTION 4 of Section 1 of the Act *® provides 

that powers of appointment derived from any 
disposition of property made either before or after 
the passage of the act shall be taxable at the time 
the power is exercised. There are certain situations, 
however, where the gift of a power of appointment 
is taxable immediately under Section 25 and the 
taxpayer can later secure a refund if by the actual 
exercise of the power, the property is transferred 
to a party exempt from tax or taxable at a lower rate 
than that imposed in the first instance.*? 

The distinction between a power to appoint, tax- 
able under Subsection 4 of Section 1, and a trust 
coupled with a power which is taxable under Section 
25 is demonstrated by People v. Kaiser.** The testa- 
tor’s will directed the executor to convert the resid- 
uary estate into cash and then bequeathed the 


proceeds to him in trust with power to distribute 
the same among 


such charitable or benevolent institutions or needy persons 
or families as he shall deem most deserving of such reward 


or assistance. 

The County Court assessed the remainder as a 
contingent devise under Section 25 on the theory 
that the will created a definite trust coupled with a 
power of appointment and not a general power of 
appointment. If the exercise of the power of ap- 
pointment conferred on the trustee should transfer 
the property to charitable institutions exempt from 
taxation, the executor could then obtain a refund 
from the State Treasurer. On appeal, this method 
of assessment was sustained. This will was re- 
garded as creating a contingent devise of the re- 
siduary estate to a class, the members of which were 
as yet undetermined. The only power vested in the 
trustee was the right to select the members of the 
class. There was no discretion allowed in the matter 
of carrying out this power. The duty to appoint was 
regarded as part of the imperative obligations of the 
trustee under the will and as being enforceable by a 
court of equity in a proper proceeding. 

An interesting feature of the case of People v. 
Kaiser is that the trustee agreed, with the approval 
of the County Court, to appoint one-half of the resid- 
uary estate to the testator’s heirs at law to avoid 
a possible will contest and then requested the Court 
to deduct the amount of this settlement as an ex- 
pense of administration in computing the taxable 
value of the estate. It was also contended that the 
regular statutory exemptions allowed to heirs at law 
should be deducted before fixing the value of the re- 
siduary estate and that the portion of the residuary 
estate appointed to these heirs should be taxed at 
the lowest rate provided by the act. The refusal of 
all three requests was sustained on appeal. The 
Supreme Court held that even though this appoint- 
ment to the heirs at law was made for the purpose 
of avoiding or settling possible litigation, the amount 
given to them could not be considered as an expense 


Rs ot Soe Bar Statutes (1935), Ch. 120; Sec. 396(4) ; Jones, Ill. Stat., 
Ann. 421. 
“1 People v. Kaiser (1923), 306 Ill. 313; 137 N. E. 826; People v. 


Linn (1934), 357 Ill. 220; 191 N. E. 450; Talbot v. People (1930), 339 
Ill. 333; 171 N. E. 183 


# (1923) 306 Ill. 313; 137 N. E. 826. 
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of administration nor could it have any effect either 
on the rate of tax or the value of the estate. 


The case of People v. Linn is another example of 
the distinction between a general power of appoint- 
ment and a trust coupled with a power. There, the 
will created a trust estate and a gift of the life in- 
come from the trust to certain beneficiaries with 
power to appoint the remainder by will. This will 
was construed as creating a general power of ap- 
pointment in the life tenants, independent of any 
control on the part of the trustees. It was held to 
be taxable under Subsection 4 of Section 1 at the 
time it was actually exercised or upon the death 
of the life tenant without making any appointment. 
The lack of any interest or control by the trustees 
distinguishes the Linn case (supra) from People v. 


Kaiser (supra) where a duty to appoint was vested 
in the trustees. 


Limitations on Section 25 


HILE the County Judge and the County Court 

are justified in assuming the immediate occur- 
rence of every possible contingency when assessing 
an inheritance tax under Section 25, they cannot as- 
sume any transfers which could not possibly take 
place in accordance with the terms of the will before 
them.*® This is a definite limitation on the applica- 
tion of Section 25 and the necessity for it is obvious. 
For instance, it was applied in a case where a will 
provided for life estates to the two daughters of the 
testatrix and stipulated that in the event both life 
tenants should die without leaving any children sur- 
viving them, the residuary estate should be distrib- 
uted “according to law and the rules of descent as 
provided by the state of Illinois.” 


It was held that since the will speaks from the date 
of the testatrix’ death, the only possible construc- 
tion of this language would be that it created a 
vested remainder in the two daughters who were the 
heirs-at-law at the time of their mother’s death. 
Since these words did not create a contingent re- 
mainder, Section 25 did not apply. If the court had 
construed the will as conferring the remainder of 
the estate on those persons who would have been 
the heirs-at-law of the testatrix had both of her 
daughters died before her, the estate would have 
been taxable at the highest possible rate under Sec- 
tion 25 since, in addition to her two daughters, this 
testatrix was survived by two grandchildren, a 
brother and a nephew. The estate would then have 
been taxed as though the nephew immediately took 
the entire remainder, since the rate of tax would 
be higher and the exemption smaller ($7,500) than 
the exemption allowed to a brother ($10,000) or to 
grandchildren. By taxing the estate to the nephew 
as the ultimate remainderman, the state would have 
collected the largest possible amount of tax. 

However, the language used by the testator did 
not justify any such construction, and therefore the 


Court could not tax the remainder under Section 25 
as being subject to a contingency. 


* People v. Camp (1919), 286 Ill. 511; 122 N. E. 43. 
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Defeating Section 25 


S A general rule, no change of title, transfers or 
A agreements of those who succeed to an estate, 
either among themselves or with strangers, can affect 
the assessment of inheritance tax. All questions as 
to the interests which beneficiaries are to receive and 
the value of the estate passed by the will of a dece- 
dent are determined as of the date of death. The 
taxable value of an estate is its value on the date of 
death less expenses of administration and outstand- 
ing debts of the testator. No agreements between 
the beneficiaries after the date of death arranging 
for distribution of the property in a different way 
than is provided in the will can change the taxable 
value of the estate or the manner in which inheritance 
taxes are to be levied against the different interests 
created by the will. The fact that such agreements 
were made to avoid or settle a will contest does not 
change the rule that settlement agreements will be 
ignored in computing the tax.®° So, it was held that 
money paid to prevent a will contest by a disinher- 
ited heir could not be deducted as part of the ex- 
penses of administration.” 


However, the application of Section 25 can be 
defeated by a written renunciation executed by the 
contingent devisees and delivered to the executor 
or trustee.°? Such renunciation must renounce any 
and all present and future interest in the estate which 
the contingent devisees might have or claim and 
must state that no money or other consideration or 
benefit has been received or promised. If the re- 
nunciation complies with these requirements it is 
regarded as valid even though plainly executed for 
the purpose of avoiding or minimizing the inherit- 
ance taxes which otherwise would be levied under 
Section 25.53 Upon the filing of such renunciation, 
the estate is taxed as if the contingent remainders 
had not been included in the will. Since nobody is 
compelled to accept a legacy without their consent, 
the renunciation prevents any present or future in- 
terest in the estate from passing to the renouncing 
legatees and thus no transfer by succession under 
the terms of the will takes place which can be taxed 
under the Inheritance Tax Act. However, if any 
benefit is received by the renouncing legatees as 
compensation for their action, their renunciation is 
regarded as a fraud upon the state and will not be 
given its intended effect.** 


An example of minimizing taxes under Section 25 
by renunciations on the part of the contingent de- 
visees is given in the case of People v. Flanagin.*° 
The property of the testator was devised by will to 
his widow for her life or until her re-marriage, with 
a provision for the entire estate to go to his son upon 
the death or re-marriage of his widow. It war pro- 
vided further that if the son died during the lifetime 
or before the re-marriage of the widow, without 
leaving any surviving children, then the estate 
should go to the son’s surviving widow. Other named 
devisees, strangers to the testator, were to receive 
the remainder if the son did not leave a widow. 


»” People v. Upson (1930), 338 Ill. 145; 170 N. E. 276. 
1In re Estate of Groves, 242 Ill. 212; 89 N. E. 978. 

M — v. Flanagin (1928), 311 Ill. 205; 162 N. E. 848. 
53 Tbid. 

4 Ibid. 

5 (1928) 331 Ill. 205; 162 N. E. 848. 
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According to the accepted rules of construction, this 
will gave the son a vested estate in fee simple sub- 
ject to defeasance by his death during the lifetime of 
his mother without leaving any children, and subject 
to the contingent devises to his widow or to stran- 
gers. Ordinarily, the remainder, after deducting the 
widow’s life estate, would be taxed to the strangers 
under Section 25 as that would be the way the state 
could collect immediately the highest possible tax 
on the contingent remainders. If the tax were as- 
sessed in this way, the son’s defeasible vested estate 
would not be deductible before computing the value 
of the remainder.*® However, by securing a written 
renunciation from his wife and all the other legatees 
who might possibly receive the estate under the 
terms of the will, the son could change his interest 
to a completely vested fee simple remainder. Then, 
the estate would be taxed as though no contingencies 
existed and the $20,000 statutory exemption allowed 
to the son would be deductible from the value of the 
remainder received by him.*’ 


Taxes Already Refundable 


NHERITANCE taxes on contingent estates are 

payable immediately upon the death of the testa- 
tor and no court has the power to hold in abeyance 
either the assessment or payment of such taxes until 
the persons entitled to such contingent interests ac- 
tually come into beneficial possession or enjoyment 
of the same. It makes no difference whether the 
property involved is real estate or personalty.** 


Furthermore, a tax assessed in accordance with 
Section 25 must be paid in full, even though the 
executor is already entitled to a refund because a 
contingency mentioned in the will has occurred, 
thereby reducing the amount of tax due. The rea- 
son for this rule is that since the tax accrued at the 
time of the testator’s death, it must be paid as of 
that time, even though lengthy litigation has been 
pending between the time of his death and the time 
the tax is actually assessed.®® After the tax is paid, 
a refund can be obtained from the State Treasurer.® 


Comment on Section 25 


HE Supreme Court of Illinois has decided that 

Section 25 does not violate the fundamental 
constitutional requirement that all taxes must apply 
uniformly and equally to the class against which 
they operate.®* In People v. Starring,® the immediate 
collection of the highest possible rate of tax on con- 
tingent devises was justified by the Court on the 
theory that: 


If the contingencies which it is assumed will happen, do 
not, in fact, happen, then under the provisions of the Act, 
the excess tax collected will be repaid to the parties entitled 
to receive the same with 3 per cent interest. The state has 
only one opportunity to assess the inheritance tax. It is 





56 See: People v. Hulburd (1927), 327 Ill. 72; 157 N. E. 373; People 
v. Loewenstein (1918), 284 Ill. 126; 119 N. E. 917; and People v. 
Donaghue (1916), 276 Ill. 88; 114 N. E. 513, for rule as to taxation 
under Sec. 25 of defeasible vested estates. 

57 People v. Flanagin (1928), 331 Ill. 205; 162 N. E. 848. 

58 People v. Loewenstein (1918), 284 Ill. 126; 119 N. E. 917. 

ohn v. Upson (1930), 338 Ill. 145; 170 N. E. 276. 

id. 

61 People v. Byrd (1912), 233 Ill. 22, 97 N. E. 293; People v. Freese 
(1915), 267 Ill. 164, 107 N. E. 857; People v. Starring (1916), 274 Ill. 
289, 113 N. E. 627; People v. Donaghue (1916) 276 Ill. 88, 114 N. E. 
513; People v. Loewenstein (1918), 284 Ill. 276, 119 N. E. 917. 

© (1916) 274 Ill. 289, at p. 293, 113 N. E. 627. 
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only by assessing the highest rate possible under any con- 
tingency which may happen, with the provision that the 
excess will be repaid in the event that the contingency 
does not happen, that the state is assured of securing all 
the tax to which it is entitled. 


It has also been decided that this section does not 
deny the equal protection of the laws to those af- 
fected by its provisions.*® 


New York Law 


| geet eng changes, dealing mainly with the 
procedure for obtaining refunds, have been made 
in the portion of the New York statute on which 
Section 25 of the Illinois Act is based. A compari- 
son of the two laws will show several ways in which 
the Illinois Law could be simplified.® 


The portion of the New York Act which differs 
from the Illinois law is as follows: 


* * * “and the executor or trustee of each estate, or the legal 


representative having charge of the trust fund, shall imme- 
diately upon the happening of said contingencies or condi- 
tions apply to the surrogate of the proper county, upon a 
verified petition setting forth all the facts, and giving at 
least ten days’ notice by mail to all interested persons or 
corporations for an order modifying the temporary taxing 
order of the surrogate so as to provide for the final assess- 
ment and determination of the tax in accordance with the 
ultimate transfer or devolution of said property * * * 
whenever a tax on a transfer dependent on a contingency 
or condition has been determined at the highest rate in the 
manner prescribed by the foregoing provisions, the execu- 
tors or trustees in lieu of paying the total amount so deter- 
mined, may elect to file in the office of the surrogate a 
bond to the people of the state, approved as to form and 
amount by the surrogate, for the purpose of securing the 
difference between the tax on such transfer which would 
be due if the contingency or condition had happened at 
the date of the apprasial of such estate, and to pay in cash 
the balance of such as so determined; and it shall be the 
duty of the executor or trustee of each estate, or the legal 
representative having charge of the trust fund, upon the 
happening of such contingency or condition, to apply forth- 
with to the surrogate for an order fixing the tax on such 
transfer in accordance with the ultimation devolution there- 
of. The surrogate may make an order increasing or de- 
creasing the amount of such bond as justice may require.” 






Suggestions for Amendment 


T IS suggested that Section 25 of the Illinois In- 
heritance Tax Act should be amended to include 
certain portions of the present New York Act. The 
provisions of the New York Act for a “temporary 
order” fixing the tax on contingent estates and re- 
quiring a verified petition to be filed for modification 
of the temporary order in accordance with the “ulti- 
mate transfer or devolution of said property” should 
be adopted in Illinois as they are simpler than the 
requirements of the present statute. These modifi- 
cations could be adopted with hardly any changes 
in language except to substitute ‘ ‘county judge” or 
“county court” for the word “surrogate.” Adoption 
of the ten-day notice requirement would close a gap 
in Section 25, which does not now provide for any 
netice at all. Also, the present version of Section 25 
does not fix any period of limitations for filing re- 
fund claims after the happening of a final contin- 
gency. Instead of requiring an application for 
modification of the tax to be filed “immediately,” it 


83 People v. Upson (1930), 338 Ill. 145, 170 N. E. 276. 
* McKinney’s Consol. Laws of N. Y., Vol. 59, p. 432, being section 
230 of the Tax Law of 1909. 
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might be advisable to allow a two-year period, but 
to limit this by providing, also, that interest on the 
refund shall be computed only from the date of pay- 
ment to the date the contingency happened which 
determined the ultimate distribution of the estate. 
The Illinois law requiring payment in full of the 
highest possible tax involves less risk to the state 
than the New York system of paying part of the tax 
in cash and giving a bond for the balance. It is true 
that the estates taxed under Section 25 are deprived 
of the use of the additional amount of money until 
the happening of the last contingency, but no change 
is recommended in that portion of the law. 


Procedure for Refunds 


LTHOUGH the substantive provisions covering 
A the subject of inheritance tax refunds are con- 
tained in four different sections of the act, the pro- 
cedure for obtaining such refunds is essentially the 
same for all cases except those coming under Section 
3 and Subsection “D” of Section 8. All applications 
to the State Treasurer for refunds, with those excep- 
tions, must be based upon an order of the County 
Court of the county in which the tax was assessed 
and paid, reappraising the estate and reassessing the 
tax. 

The County Judge assesses inheritance taxes in 
the first instance and is required to enter an order 
which states the amount of tax assessed against each 
individual beneficiary.*7 Any person affected there- 
by and dissatisfied with such order, including the 
Attorney General, may appeal to the County Court 
within sixty days after the order of assessment is 
filed upon giving bond for payment of the tax due 
and all costs. No bond is required of the Attorney 
General, however. This is the only method provided 
by the act for attacking the valuation of the prop- 
erty or the rulings of the County Judge as to the 
taxability of the various interests created by a will.® 
If no appeal is taken, such questions cannot be 
raised later in a refund action.® 








Sections 3 and 8 “D” 


HE only two exceptions to the rule that all 

applications for refunds must be based on an 
order of the County Court of the proper county are 
claims arising under Section 3 and Section 8 “D” 
of the act. The reason for these exceptions is that 
in both instances the amount of the refunds has 
been determined by the decision of a court of com- 
petent jurisdiction before refund claims are filed. 
Section 3 provides for the depositing of a sum of 
money with the County Treasurer before determin- 
ation of the inheritance tax and for a refund of the 
amount by which the tax as finally determined ex- 
ceeds the amount of the deposit. The State Treas- 
urer is required to maks such refunds “promptly” 
the depositor and no action on the part of the County 
Court is required. 


(Continued on page 697) 





® See Sec. 53 (bottom p. 23) in pamphlet issued by Atty. Gen. Office 
ous “Regulations in re Ill. Inheritance Tax Law and Procedure” 
(1934), issued by Hon. Otto Kerner, Atty. General. 

& Talbot 2 People (1930), 339 Ill. 333, 171 N. E. 183. 

67 Section 11 of the act, being Sec. 406, Ch. 120, Ill. State Bar Stat. 
(1935); Jones, Ill. Stat., Ann. 119.431. 

6s People v. Jennings (1933), 353 Ill. 432, 187 N. E. 429. 

8° Talbot v. The People (1930), 339 Ill. 33, 171 N. E. 183. 
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American Bar 
Association 
Tax Clinie 
Proceedings 


NE of the interesting features of the annual 

meetings of the American Bar Association in 

recent years has been the Tax Clinic held un- 
der the auspices of the Special Committee on Fed- 
eral Taxation. 


At the recent A. B. A. meeting in Boston, the pro- 
gram of the Tax Clinic included three papers of 
exceptional merit presented by Seth T. Cole, deputy 
commissioner and counsel, New York State Depart- 
ment of Taxation and Finance, Eldon P. King, spe- 
cial deputy commissioner of internal revenue, and 
E. Barrett Prettyman, attorney at law, Washington, 
D. C. and former general counsel, Bureau of Internal 
Revenue. These papers were published in the Oc- 
tober issue of Tue TAx MAGAZINE. 


Report of Rest of Proceedings 


Much information of value to tax practitioners 
and taxpayers was also imparted in the short ad- 
dresses and discussion which followed the more for- 
mal part of the program. A verbatim report of the 
proceedings, with exception of the previously pub- 
lished papers, follows: 


Chairman Robert N. Miller: 


The meeting will please come to order. 


I am sorry to say that Chairman Ballantine could not 
come to any of the meetings of the American Bar Associa- 
tion. He sent word to us that he was detained by very 
important business in Chicago. He asked me to do what 
I could to conduct the meeting on behalf of the Tax Com- 
mittee, and especially to welcome you to the meeting and 
to thank you for coming. I do that on behalf of the Tax 
Committee, and on my own behalf, too. 

The purpose of these tax clinics, of which this is the 
third, is fairly clear—to broaden the viewpoint of the Com- 
mittee on Federal Taxation and of other members of the 
Bar Association who are interested in taxation, by hearing 
from as many people as possible. 

The record of what is said here will give the new taxa- 
tion committee a long check list, we hope, of items in which 
people are interested, and from which the new committee, 
when it comes to function, can make up its mind what 
subjects it can profitably take up during the next year. 

Some of these tax problems that we are struggling with 
all the time are inevitable because they arise out of the 





Interesting addresses and 
discussions involving im- 
portant tax problems 


essential difficulties of a hard problem. We know that 
other countries are struggling with these same problems. 
The recent two-volume report of the British Codification 
Committee, which worked eight years on the report, is full 
of expressions that could apply exactly to our own situation. 


I have skeletonized a few sentences out of that report, 
as follows: 

Unhappily the actual language * * * is so intricate and obscure 
as to be frankly unintelligible. 


* what the courts have pronounced to be unintelligible the 
Committee could not be expected to understand. 
* * to expect from us a codification * * * which the layman 
could easily read and understand was a vain hope, which only the un- 
instructed could cherish. 


* amendments are too often framed without suffici- 
ent regard to the basic scheme upon which the Acts originally rested. 
* the method of income tax legislation since 1907 might not 
soueilie be described as one of improvisation. 
Expedients had to be devised for stopping each loophole as it was 
discovered and removing each genuine grievance is it was brought to 
light, until the fabric has become overlaid with incongruous patches. 


Those statements are probably true of the British system, 
and they are painfully and terribly true of ours. 

One thing that this report brings out is the fact that they 
have certain troubles that we haven’t. For instance, it says 
that in the British Income Tax Acts, the word “assessment” 
is used in eight entirely different senses. I don’t think our 
Acts are badly drawn; draftsmanship is about the only 
phase that I know of, in which our Acts are better. 


The substance of our tax laws is and has been less ex- 
pert than the British; nor have we ever, at any stage, 
succeeded in developing a system of administration as 
satisfactory either to the government or to the taxpayer, 
as the British have. I shall not go into any details on that, 
at present. 

There is another unsatisfactory feature about our system, 
and it is that for a long time, eight or ten years, our tax 
system has been getting more and more complicated in 
substance. Even the Revenue Act of 1936, enacted since 
our last Tax Clinic, while it contains some greatly improved 
provisions as to taxes on non-resident aliens, can hardly be 
said, in other respects, to be a model of clarity or of fair- 
ness between different classes of taxpayers. 

I shall first call upon Honorable Seth T. Cole, Counsel 
to the New York State Tax Commission. It is to the 
credit of the New York tax administration that to a great 
extent they have been following the splendid British prac- 
tice of choosing their more important personnel from 
within the ranks of their experienced subordinates. Mr. 
Cole has been connected with the administration of New 
York State taxes for twenty-nine years, and during that 
time he has moved up to the position which he now holds, 
one of great usefulness and influence. 

The appearance on this program of a state tax man, I 
take to be a recognition of the fact that the taxpaying 
group is like a patient in a hospital who discovers that 
there are three or four surgeons, that they all want to 
operate, and that he is the only patient available. 

Now that, of course, is the fundamental trouble we have. 
We have a Federal tax-collecting system, and we have a 


* * * 
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state tax-collecting system, and we have various municipali- 
ties collecting taxes. But there is only one set of taxpay- 
ers for them to operate on. 


It is fortunate that all the difficulties connected with the 
tax situation have left Mr. Cole still endowed with equa- 
nimity and common sense. He will speak on the subject 
of “The Treatment of Capital Gains and Losses for Income 
Tax Purposes.” 


Honorable Seth T. Cole of New York: 


Mr. Chairman, ladies and gentlemen of the Tax Clinic. 
I never undertake to write anything on the subject of 
Taxation, but I am reminded of the student at college who 
was assigned by his professor to write a thesis on “Taxa- 
tion.” He didn’t know much about the subject, but he went 
to work with a will, burned the midnight oil for about six 
weeks, and finally produced a rather voluminous report, 
which, in due season, he handed in. He then awaited anx- 
iously the results. 


Some weeks later, the paper was handed back to him. 
On it, the professor had written: 
This thesis contains much that is new, and much that is true, but 


unfortunately that which is new is not true, and that which is true is 
not new, 


So I feel that when we discuss tax problems, we do not 
find much that is new. 


I do not think that you will find in this paper, which I 
am about to read, much that is new, but I do think that it 
contains material that ought to be brought to our attention 
frequently; therefore, I have undertaken to discuss “The 
Treatment of Capital Gains and Losses for Income Tax 
Purposes” before this assemblage. 


{Mr. Cole’s paper was published in the October (1936) 
issue of THE TAX MAGAZINE, p. 583 et seq.—Editor.] 


Chairman Miller: 


We are very much obliged to you, Mr. Cole. Those rec- 
ommendations are concise enough so that we know exactly 
what they mean and they come with great force from your 
practical experience in New York. 


Before we hear from the next speaker, I will say that it 
has been found very useful in these clinics to get the names 
of the people who attend, as this information is valuable 
to the Tax Committee. I have asked three of the gentle- 
men to distribute slips and pencils for that purpose. While 
it wouldn’t be fair to call upon the next speaker while the 
slips and pencils are being passed around, I think the Chair- 
man needn’t be so delicate about himself. The next speaker 
is Mr. E. Barrett Prettyman of Washington, D. C. He was 
practicing law successfully in Washington, and when he 
got a request, some years ago, from this Taxation Com- 
mittee for suggestions as to the way the Bureau of Internal 
Revenue ought to be operated, he went to a great deal of 
trouble and wrote a long memorandum to the Committee, 
embodying many suggestions. He stated just how he 
thought the Bureau ought to be run. 


This information was sent in to the Tax Committee. The 
Tax Committee recognized at once that it was very sound 
stuff, and then—to its surprise—within about two weeks 
after that, Mr. Prettyman was appointed General Counsel. 


The Tax Committee’s first idea was: We have a terrible 
hold on this man; we have got him down on paper as to 
what he ought to do, now that he is in office. Mr. George 
Morris, an alumnus of this Committee who has gone up 
higher, was in charge of the fortunes of the Committee 
then. He had a very delicate conscience. He said: “I 
cannot hold the papers over his head.” So he gave a little 
party, the climax of which came when he delivered back to 
the new General Counsel the memorandum of suggestions, 
thereby releasing him of any commitments. 

What happened thereafter was that he did, in the main, 
put into effect the theories that he had enunciated when 
he had no idea that he would hold office in the Treasury. 
In my judgment, he was not only a success, but a distin- 
guished success, in the administration of that office. That 


is one reason why the Committee thought they would like 
to hear from him. 


I should also say this about the plan for this meeting. 
The three formal addresses are to be first completed. 
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Then a few of the others here will be called upon for 
remarks, each to speak not longer than five minutes. Then, 
so far as possible, we will hear from anyone else who has 
a topic which he thinks ought to be taken down by the 
Reporter for the consideration of the Tax Committee next 
year. 

Our experience in these Tax Clinics is that we won't 
agree with everything that is said, and we may sometimes 
think that what is said is not important. But we have 
come to the conclusion that it is a very wholesome thing 
for us to be subjected, within limits, to things we don't 
think are correct or important. The fundamental reason 
is that the Senators and the Congressmen and the admin- 
istrative officers act, to some degree, in response to urgings 
of which expert tax students disapprove, and we ought to 
know what is being said to them. 


I now call upon Mr, Prettyman, who will speak on the 
subject of “A Practical Philosophy of Tax Collection.” 


[Mr. Prettyman’s paper was published in the October 
(1936) issue of THE Tax Macazine, p. 593 et seq.—Editor.| 


Chairman Miller: 


There is a further announcement that I think ought to 
be made here. When the Committee’s report was drawn 
up, the Committee did not have before it the report of the 
Committee on Administrative Law, favoring a large admin- 
istrative court. Since then, the Committee has put together 
a brief addition to its report, and we thought you ought to 
know about that at this time. 


Therefore, I will ask a member of the Committee, Mr. 
Louis Lecher, to state it very briefly, before we go ahead 
with the third address. 


Mr. Louis Lecher of Milwaukee, Wis.: 


Mr. Chairman, ladies and gentlemen, the report of the 
Tax Committee had been sent in to headquarters before the 
report of the Committee on Administrative Law on the 
proposed administrative court came in, and when we exam- 
ined that report, we found that the recommendation for a 
proposed administrative court included the administration 
of the Income Tax Law. 

This Committee expresses no opinion (because it has no 
jurisdiction to do so) on the general idea of an administra- 
tive court or upon the inclusion within such a court of any 
other agency than that of tax administration, but the Com- 
mittee has prepared a supplemental report, in which it 
recommends that the administration of the tax laws by the 
present bodies, the Treasury Department, the Board of Tax 
Appeals and the Court of Claims, be not transferred to the 
proposed administrative court, if established. 

This is for two major reasons, the first of which is that 
the administration of the Income Tax Law is so intricate 
and so complex that it requires a highly trained personnel 
devoting its exclusive time to that function, and it involves 
different principles than are involved in the ordinary ad- 
ministrative problems of other departments and commis- 
sions of government, which are regulatory in character. 
The taxing function is very different from the regulating 
function. 

The second fundamental reason is that under the present 
law, as this committee views it, two bodies, both the Treas- 
ury Department and the Board of Tax Appeals, ordinarily 
operate upon any problem arising in the administration of 
the tax laws before the tax is collected, and we fear that 
any transfer of this jurisdiction to an administrative court 
which will handle all matters arising from a great many 
other departments of government, may seriously jeopardize 
the continuance of the present policy of permitting a post- 
ponement of the payment of the tax until both the Treas- 
ury Department and the Board of Tax Appeals have passed 
upon any disputed question. 

The Committee further feels that the tax laws are being 
so well administered at present by the Board of Tax Ap- 
peals and the Court of Claims that the risks involved in 
transferring this work to an untried tribunal are not justi- 
fied. If the new court should not prove a success, the 
collection of the revenue, as well as the interests of tax- 
payers, might be substantially affected. 

We have prepared a supplemental report, setting forth 
those views which will be presented at the Association 
meeting Thursday afternoon. 
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To those of you who entertain the same views as the 
Committee, I would say that we would appreciate your 
supporting that report. I thank you. 


Chairman Miller: 


Our next speaker is the Honorable Eldon P. King of 
Washington, Special Deputy Commissioner of the Bureau 
of Internal Revenue. That is an office that is filled by 
nomination of the President and confirmation by the Sen- 
ate. 1 am happy to say that Mr. King earned that distinc- 
tion, not by political influence, but by sound and long 
previous service, in responsible positions in the Internal 
Revenue Bureau. 


I asked a member of the British Board of Inland Revenue 
if his Board ever had had the experience of being told by 
the Chancellor of the Exchequer to construe a law in a 
particular way. He answered: 


Why, the Chancellor of the Exchequer wouldn’t think of telling the 
Board of Inland Revenue how to construe a taxing act. But if he did 
that, we would have to say to the Chancellor of the Exchequer, “We get 
our Commissions from the King. So do you. And that forces us to 
construe the law as we think it ought to be construed.” 


It is unfortunate that we have no such sharp separation 
between the duties of cabinet members and of technical 
experts who are independent of politics, and I don’t know 
whether we ever will have. 


But we have able and experienced men, and my own feel- 
ing is that men of the stamp of Mr. King are being more 
consulted than formerly. 


Therefore, it is a pleasure for me to call upon Mr. King, 
who will address us on the subject of “Current Develop- 
ments in Collecting the Revenue.” 


[Mr. King’s paper was published in the October (1936) 
issue of THE TAx MaGazine, p. 586-592.—Editor. ] 


Chairman Muller: 


You will recall that Mr. King was one of the men sent 
by the Treasury to study the British situation, and I think 
the attitude with which he approached the subject is a 
sound attitude. 


We have quite a lot of work before us, because we want 
to hear from a number of people on a number of topics. 

| have seen in the back part of the room a man whom I 
should like to call upon. I think all those present would 
like to hear from him,—Judge Fred T. Field of the highest 
Court of the State of Massachusetts, the Supreme Judicial 
Court. 

We are not only glad to welcome a member of that im- 
portant and historic Court, but, as a great many of vou 
will remember, he did pioneer work in the Bureau in asso- 
ciation with Dr. Thomas A. Adams, as a member of the 
Tax Advisory Board which was set up under the specific 
terms of the Revenue Act of 1918. 

We shall be pleased to have you come up here, Judge 
Field, and sav whatever you will. 


Judge Fred T. Field of Massachusetts: 


Mr. Chairman. ladies and gentlemen: It is very gracious 
of my old friend and former colleague, Mr. Miller, to call 
upon me, but I don’t think I ought to take your time. 

I feel as if I were properly described in the language of 
Websters’ famous oration. Venerable Men, when he said, 
“You have come down to us from a former generation.” 
My recent work on the Court in Massachusetts has touched 
only indirectly questions of Federal taxation, and I can’t 
say anything about the developments of the law since the 
time that I was actively engaged in dealing with it. 

| have been very much impressed with the ability of the 
papers which have been read here. J mav say that I was 
particularly impressed with the philosophy developed by 
Mr. Prettyman. I feel very strongly that it is essential to 
have the support of the great tax-paying public for the 
administration of tax laws. 

Since the days of Matthew the publican, tax collectors 
have been unpopular. You can’t expect people to love the 
tax collector. On the other hand, you cannot have a small 
body of officials enforcing a law, lined up against the great 
American people. The American people must be back of 
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the enforcing officers, and the enforcing officers must have 
their confidence. 


Of course, the administrative officers are bound to ad- 
minister the law which is given to them by the Congress, 
in the case of Federal taxation. They can waive nothing. 
I remember in 1918, one Sunday, I was hurriedly sum- 
moned by the Commissioner of Internal Revenue who 
wanted information on how large a tax we could waive. 
I said, “You can’t waive any, but if you will take care of 
the really important questions, the good old statute of limi- 
tations will take care of a lot of your small troubles, which 
cost much more than they come to.” 


Now, I think that the aim of the administration should 
be to impress upon the people the feeling that there is fair 
administration. 


You cannot have perfection. You cannot collect every 
cent. But if you collect from everybody substantially ac- 
cording to the same principles, with an approximation to 
the true rule, you are doing a real job. 


I felt during the year 1918, until the Armistice, that the 
people were back of the administration of the Tax Law, 
and I had a feeling that immediately upon the Armistice 
being signed, there was a little stiffening of opposition. 
There wasn’t the same support of government. 


I believe very thoroughly that the attitude of the Tax 
Department should be to obtain the support of the public. 
When I was a young assistant attorney general in Massa- 
chusetts, we had a man administering the Inheritance Tax 
Law who had the confidence of everybody. He may have 
missed some taxes, but I had occasion to argue the cases 
in the courts, and I rarely lost a case. It wasn’t because 
the courts were disposed to favor the government; it wasn’t 
because a young and rather inexperienced lawyer was so 
good in trying them. It was because the only cases that 
were taken up were cases where there was a real issue and 
where it couldn’t be settled in fairness to everybody with- 
out resort to the courts. 

It is very difficult, of course, to maintain that attitude. 
We tried to do so in Washington in 1918 and 1919, and I 
think the Commissioner honestly and sincerely instructed 
his agents that it was just as much their duty to recommend 
refund as to recommend additional taxes. During that 
period, we had a table in the Commissioner’s office, which 
showed the amount of additional taxes which the different 
Revenue Divisions had reported, and of course they felt 
that they were checked up on that. 

But I am not going to talk these generalities, which have 
been stated so much better by Mr. Prettyman. It is funda- 
mental to government that we collect taxes, and it is also 
fundamental to government that the people support the 
administration of tax laws, as well as other laws. 


Chairman Miller: 


Next, I want to call upon Mr. James W. Mudge of 
Massachusetts to state one definite point that I know he 
has in mind, 

Mr. Mudge, as you probably know, was also the holder 
of a responsible position on one of the Review Commit- 
tees, in the formative periods. 


Mr. James W. Mudge of Massachusetts: 


Mr. Chairman and gentlemen: In the practice of the 
office with which IT am connected, there has been encoun- 
tered a rather fundamental tax difficulty, in connection 
with reorganizations under Section 77-B of the Bankruptcy 
Act, and, inasmuch as almost innumerable reorganizations 
under that section are going on currently all over the 
country, in many of which the same tax difficulty arises, 
it has seemed to me that it was a proper subject for the 
consideration of this body, and particularly of the Tax 
Committee of this body. 

The point is this: A corporation finds itself in financial 
difficulties, unable to operate successfully with its debt 
burden. It institutes proceedings under 77-B and ap- 
proaches some or all of its creditors with a proposal for 
compromise of their claims, in order that the corporation 
may continue to function and the creditors may eventually 
get as large a payment as the conditions render practicable. 
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For example, it agrees to pay them fifty cents on the 
dollar, 


Let us assume that the total indebtedness due to the 
creditors concerned is $2,000,000 and that the settlement is 
$1,000,000. Is the $1,000,000, of which the corporation is 
relieved by the settlement, income? 


Now, under certain rulings of the Bureau, supported in 
some degree by the courts, it is income provided the value 
of the corporation’s assets remaining, after the settlement 
has been completed, in excess of the debt then remaining, 
equals $1,000,000, or if that excess of assets over remaining 
indebtedness does not equal $1,000,000, income is realized 
to the extent that there is an excess. 


In many cases of 77-B reorganizations, it is entirely im- 
possible to demonstrate that there is not an excess of asset 
values remaining over the indebtedness left subsequent to 
the settlement, and the resulting tax burden, under the pres- 
ent law, is such, in many of those cases, that the reorgani- 
zation is simply rendered impracticable. 


You see the income, assuming there is income realized 
in the manner suggested, is not only subject to the normal 
15 per cent tax, but it is also subject to the surtax imposed 
by the 1936 Act, and it is particularly vulnerable to that 
surtax, because the corporation in view of the impaired 
condition of its finances cannot avail itself of the remedy 
of distribution. It needs all of its earnings to bolster its 
financial situation. 


Now in certain cases there are remedies,—where, for 
example, other forms of capital, such as common stock, 
can be substituted for the indebtedness that is given. In 
such a case the problem is quite different from what it is 
where that is not possible, and it may be there is a way 
out in such cases. But there are many cases where there 
isn’t any practicable remedy. 


It is my impression that the Bureau of Internal Revenue 
is quite sympathetic with cases arising such as I have 
described, and, wherever possible, consistent with main- 
taining the fundamental bureau position, they will find 
and apply a remedy. But as stated there are cases where 
that is impossible, and I think the real remedy is in legis- 
lation, preferably in retroactive legislation, because many 
of the 77-B reorganizations have been already completed 
under circumstances that, theoretically, involve a very 
large tax liability. I should like to suggest that that prob- 
lem be placed upon the agenda of the Tax Committee of 
this Association. I thank you. 


Chairman Miller: 


We are glad to have that suggestion noted. 


The law schools are gradually getting more and more 
influential in moulding the course of tax matters. I am 
glad that is true. 


I spoke to Mr. John M. Maguire, who has been a prac- 
ticing lawyer in Boston, and is now a professor in the 
Harvard Law School, where he has been teaching taxa- 
tion with particular reference to Federal taxation. I have 
asked him, within our iron-clad five-minute rule, to say 
something about how he views the Federal taxation situa- 
tion at the moment. 


John M. Maguire of Cambridge, Massachusetts: 


Mr. Chairman, ladies and gentlemen. Taxation is a 
technical topic. The tax practitioner is a technician. 
Therefore, it would seem to follow that the tax professor 
is the super-technician! 


I hope you will not be disappointed if I am entirely 
colloquial. My remarks are a humble appendage to what 
Mr. Prettyman has said, and I agree with him thoroughly 
in his view of the prime importance of a healthy, reason- 
able, cordial relation between the tax collector and the 
taxpayer. 

In maintaining that relationship, tax practitioners have 
a duty. The question, then, that I wish to put to you, but 


will not pretend to answer, is this: What do you say to 
your disgruntled clients? 


Of course, the answer to that question must depend upon 
the kind of disgruntlement which the client manifests. I 
suppose you all find that clients come to you puzzled, dis- 
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senting, resentful. As an illustration of puzzlement, let me 
refer to the surtax on undistributed corporate profits, under 
the 1936 Revenue Act. Many managers of ordinary busi- 
ness corporations undoubtedly have a naive idea that all 
this Act has done is to provide that, from net income, they 
may make a further deduction for dividends paid, and that 
on what remains they must pay some kind of progressive 
tax. 

How different the truth is from that fancy! Not only 
must the client consider the concept of net income, but he 
must also think about adjusted net income, normal tax net 
income, and undistributed net income, after which, by an 
expert juggling of those various factors, he will produce 
not only a normal tax upon the corporation, but also a 
curious and rather difficult kind of surtax. 


As one of my colleagues once said, in a different con- 
nection: “There is a headache in every line of these sec- 
tions of the statute.” 


Again, your client will come to you dissenting. In 1935, 
there was very strongly projected into our revenue system 
the idea of using estate taxes, and perhaps income taxes as 
well, not merely for the purpose of raising money, but 
also for the distribution and the re-distribution of wealth. 
I am not old-fashioned enough to suggest that such an 
additional purpose is unconstitutional. But you certainly 
cannot expect a man whose wealth is being re-distributed 
forcibly by the government to be other than dissenting 
about the process. 


This feeling extends further than one might imagine. 
Some of us still believe that this is the land of opportunity, 
and that although we are not rich now, we may some day 
become rich, and when we do become rich, we should like 
to have a word about the distribution of our property. 


Then, of course, your clients will come to you resentful, 
when they think there is some inequity or undue harshness 
in the administration of the Federal tax laws. They do 
think this, pretty often. 


If you combine all these three feelings, puzzlement, dis- 
sentiency and resentment, you may get serious results. 
Mr. Prettyman has indicated some of them by suggesting 
the tacit decision of all doubtful tax questions against the 
government. I will suggest a possibility even more serious 
and more completely unlawful; namely, something in the 
nature of tax bootlegging. 


We have seen one Constitutional amendment fall as a 
consequence of bootlegging. It would be a moral, as well 
as a fiscal, calamity if the Sixteenth Amendment likewise 
fell. Active prosecution is not, I believe, an adequate 
answer, because if prosecutions for tax frauds become reit- 
erated, a common thing in life, convictions will be harder 
to get and I do not believe that in tax questions the gov- 
ernment can successfully have recourse to anything like 
the padlocking process, which was used under the prohibi- 
tion era, 

What, then, does the tax lawyer say to his clients on 
these problems? I can’t answer the question. But I do 
know something about the tone of his remarks. They must 
be straight-forward. They must respect the difference 
between avoidance and evasion, to which all of us have 
been brought up. They must not, I am sure, be supine. 
No gentleman with an Irish name such as mine would 
recommend supineness with regard to taxes. The remarks 
must also be informed. A man who advises about the 
present corporate Federal tax needs to understand the 
whys and wherefores of those difficult sections. And then 
there is the problem of harsh or moderate, fair or unfair, 
administration. On this we all have our ideas. But exact 
and detailed information has been difficult to obtain, and 
a good many of us are using our minds upon the method 
of obtaining it. 

That. of course, gives me a weak conclusion. Still, it 
would be ridiculous to end up with a falselv firm and defi- 
nite note on a topic necessarily still so indefinite. I would 
onlv suggest the fable of the Chicaso mouse and the 
Philadelnhia mouse, each of whom fell into a pail of milk. 
The Philadelphia mouse said, “Alas! All is over!” And 
thev found him the next morning, drowned in the bottom 
of his pail. But the Chicago mouse said, “Hustle, hustle!” 
And the next morning, they found him sitting on a pat of 
butter! I think we want to be Chicago mice! 
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Chairman Miller: 


The Executive Committee of the American Bar Associa- 
tion has already shown interest in the topic in regard to 
which I am going to call upon our next speaker to address 
us. This topic has to do with that which may be called 
private international taxation, by analogy to private inter- 
national law. 

Mr. Faught, will you state briefly what is going on in 
this particular field? 


Mr. Albert Smith Faught of Philadelphia: 


Mr. Chairman, ladies and gentlemen. You see before you 
that Philadelphia mouse! 


The happy reference of the preceding speaker not only 
reminds me that I am a Philadelphia lawyer, but that I 
appear to be almost the only person on this program who 
does not hold public office. Should I claim this as a 
distinction? I would have to admit that I too have been 
a public office holder, but for just one day, as presidential 
elector. 

After correspondence with President Ransom, I was 
referred to Mr. Miller, and Mr. Miller has encouraged me 
to come here today, and lay before you one or two matters, 
which tend to go beyond the field of the normal functions 
of the Committee on Federal Taxation. 


The problem is this: We already have at least three 
units in the American Bar Association interested in taxa- 
tion matters. We have the Committee on International 
and Comparative Law, which is presenting a resolution 
against double taxation between nations; but we have no 
concern about double taxation between states. 


In addition, we have a Section on Municipal Law, which 
has an effective Sub-Committee on Local Taxation. The 
Committee is concerned primarily with real estate taxa- 
tion, with personal liability for taxes, and with methods 
for correcting errors in the taxation procedure as regards 
real estate. There is no unit charged with the state prob- 
lems of taxation. 


Finally the work of the Tax Clinic and of the Special 
Committee on Federal Taxation is known to us. Its pri- 
mary interest, at least at the present time, revolves about 
the Federal income tax and its administration. 


Therefore, it seems to me, there are one or two points 
in the taxation field which may require further considera- 
tion by the American Bar Association, or its regularly 
organized sections and committees. A major task facing 
the organized bar as leaders of public opinion is the mat- 
ter of co-ordination of taxation systems. One phase of 
this problem is the proper allocation of taxes between dif- 
ferent counties of a state, where a public utility or a rail- 
road pays to the State authorities taxes a part of which 
should be allocated equitably among two or more counties 
of the State. The due solution of the problem may be 
found through the preparation of a suitable State law, for 
adoption in the several states as needed. 

Another type of co-ordination involves the allocating of 
taxes equitably between the different states, where a single 
corporation does business in several states. Here the solu- 
tion may be obtained not by the legislative act of a par- 
ticular state, but through legislation by two or more states, 
On a reciprocity basis. 

The American Bar Association may be instrumental in 
finding ways to alleviate some of the inconveniences from 
which corporations now suffer the activities of which cover 
two or more states. 

Another illustration involves overlapping systems of tax- 
ation. Instances occur to all of us. One is the gasoline 
tax, which is imposed by many of the states and some 
counties, and also imposed by the Federal Government. It 
would greatly improve the machinery of collection if such 
a tax could be imposed at the source, and paid directly by 
the refining and producing companies. But this would in- 
volve the development of a system of allocating the reve- 
nues equitably throughout the various tax units. It may 
also involve a change in the constitution, but we are not 
ready for such a change until a workable plan has been 
perfected for apportioning between the states revenues 
collected by the Federal Government as the agent of the 
several states. 
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There is just one other illustration of potential co-ordi- 
nation in the taxation field to which I should like to invite 
your attention today. This is the task of overcoming the 
inconvenience of double and overlapping income taxation 
systems. In a number of states a local income tax dupli- 
cates the Federal tax on incomes. Personally, I am sure 
that that problem, if it should become a real one, may in- 
volve the presentation of an amendment to the Constitution 
of the United States. 


If such an amendment should be made, those who con- 
sider the matter will doubtless first devise a plan whereby 
the United States Government would become the agency 
of such particular states as may desire the Federal Gov- 
ernment to act in their behalf. It could be made the agent 
of the separate states for imposing and administering a 
state taxation system; the fundamental principle being that 
Congress should have no control whatever as to the man- 
ner in which the states use their share of the aggregate 
income taxes. 


In the initial states the challenge is to prepare a formula 
which will be acceptable not only to the legal profession 
but to those entrusted with the administration of tax 
systems. 


Now, with these various phases of the problem of co-ordi- 
nation before us the question is this: What machinery, if 
any, of the American Bar Association should be asked to 
study the difficult questions involved in this subject? 


At first blush, I had the temerity to suggest that this 
matter was of sufficient importance to be entrusted to a 
separate section on taxation. 


President Ransom very graciously gave this matter his 
personal attention and pointed out to me, and Mr. Miller, 
likewise, that the subject had been canvassed a few years 
ago, and that, apparently, the members of the American 
Bar Association were not yet ready to authorize the crea- 
tion of such a section. 


Therefore, we are thrown back upon the alternative of 
creating a Special Committee on Tax Co-ordination or, if 
you will, placing the matter in the hands of the present 
Committee on Federal Taxation, with a request that it 
should formulate a recommendation as to ways and means 
whereby the American Bar Association will effectively play 
its part in this field. 


Chairman Miller: 


I was told yesterday that this matter would be considered 
or had been considered already within the last day or two 
by some of the higher-ups in the Bar Association, and work 
is being done now to see that this co-ordination work is 
attended to next year, somewhere in the Bar Association’s 
scope. 


_I should now like to hear from some one who isn’t hand- 
picked. And, if I am very definite in holding you to a limit 
of four or five minutes, it is just because there isn’t much 
time. 


Mr. Remsen of New York: 


I was very much interested in hearing what Mr. Cole 
had to say regarding treatment of capital gains and losses 
for income tax purposes, and unfairness to the taxpayer 
and to the government as well, in treating them as ordi- 
nary income and loss, 

This matter has been discussed more or less for a good 
many years. I think it is five or six years now since the 
Secretary of the Treasury recommended to Congress that 
capital gains and capital losses be entirely eliminated from 
consideration in the Income Tax Law, but no action was 
taken by Congress then and although a change is made 
every year or so in the method of treating capital gains 
and losses, they haven’t yet shown any willingness to com- 
pletely eliminate these provisions. 


I think if these provisions could be eliminated, it would 
cut down the work of the Bureau by at least fifty per cent, 
and probably cut the revenue not at all. 


I don’t know whether it is appropriate now to ask for a 
resolution, but if so the American Bar Association could 
pass on what Mr. Cole has said and try to get its force 
behind his proposal. 
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Chairman Miller: 


I approve that view but we couldn’t entertain any resolu- 
tion at this meeting, partly because we haven't time, and 
partly because it is not that kind of a meeting. 


Mr. H. C. Kilpatrick of Washington, D. C.: 


I have two suggestions that I want to make for the rec- 
ord, and for the new Committees to consider as to changes 
in the present law. 


The first has to do with the credit for foreign income 
taxes. The law now provides (and I believe it first came 
in in the 1932 Act) that the taxpayer is entitled to his credit 
for the foreign income taxes only if he so indicates in his 
return, and there are situations where taxpayers doing 
business abroad do not know at the time the return is filed 
just what taxes have been paid by the foreign branch. 


I can see no reason why this should be made a matter of 
election any more than any other deduction in the return. 


The other idea I have is in connection with Section 322, 
as to which the Committee has already recommended one 
change. ‘In that section, it is provided that in case of 
overpayments decided by the Board of Tax Appeals, the 
Commissioner shall refund the amount when the Board’s 
decision has become final. 


There are numerous instances where over-payments are 
stipulated, where there is no controversy between the par- 
ties and no appeal is to be taken. But, under the law, the 
decision does not become final until the ninety-day appeal 
period has gone by. The Commissioner’s office has con- 
strued this as prohibiting the refund prior to expiration 
of the 90 days, with the result that the government pays 
additional interest and the taxpayer waits for the money. 


I think it might be amended to permit immediate refund 
in cases of that kind. 


Mr. John W. Townsend of Washington, D. C.: 


Mr. Chairman and gentlemen: There are two particular 
matters of procedure that I would like to recommend to 


the Committee on Taxation, not only for consideration, 
but for action. 


I think there are two criticisms which can be answered 
by the application of the very able philosophy of tax ad- 
ministration, covered in Mr. Prettyman’s paper. I think 
that they are both matters of procedure which violate 
the fair administration program which he has laid down. 


The first is this: There should be eliminated that pres- 
ent tendency to a remote and dual control of administration 
policies of the Bureau of Internal Revenue. 


I hear it frequently said that small matters of policy are 
being more and more decided in that large building at 15th 
& Pennsylvania Avenue. [Treasury Building] rather than 
at 12th & Constitution Avenue [Internal Revenue Build- 
ing], where is located the office of that officer charged by 
statute with the administration of the Bureau of Internal 
Revenue—the Commissioner of Internal Revenue. As we 
know, until recent vears, the Commissioner of Internal 
Revenue was not only the administrative officer charged 
with the administration of the tax laws, but he was a quasi 
judicial officer with wide and important powers. His pow- 
ers were similar to those of the Commissioner of Patents. 
The Bureau of Internal Revenue was an integrated organi- 
zation, and the Commissioner was a responsible head. He 
had as his chief legal officer the Solicitor of Internal Reve- 
nue, and I might sav that the Acting Chairman of this 
Committee held such office in the past. 

A few years ago the office of the Solicitor of Internal 
Revenue was abolished. Then there was created the office 
of the General Counsel, an office coordinate in authority, 
responsibility and power with that of the Commissioner. 
Thus its chief legal officer was separated from the Bureau. 
For a few years, however, we hardly could notice that: 
there was no substantial change in policy, and he still 
continued much along the same line as that before. 


More recently, however, the office of the General Counsel 
of the Bureau of Internal Revenue has been abolished. 
The Treasury Department now has an Assistant General 
Counsel assigned to the Bureau of Internal Revenue. There 
is an Assistant to the Assistant General Counsel who actu- 
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ally occupies the suite of offices formerly occupied by the 
General Counsel, and he is now on a six weeks leave of 
absence. 


The result is that when yon now go to the Bureau to find 
a responsible head you find the responsibility divided, and 
you don’t know where you may find a responsible official 
before whom you may lay your problems. 


That is one trouble or problem to be considered; as to 
whether we should go back to an integrated Bureau, with 
a single head, having within the Bureau the law enforce- 
ment officer responsible to the Bureau head, so that we 
may have but one organization. 


My second point is entirely separate: It seems to me 
that there has been an ever increasing tendency recently 
to adopt a policy that results in causing unnecessary tax 
litigation. That is the policy of disregarding court deci- 
sions, or “non-acquiescing” in court decisions. I find it 
difficult to explain to my clients why it is that the final 
decision of a competent Circuit Court of Appeals may not 
be regarded, so far as questions of law are concerned, as 
determining the issues of their own particular cases. 

We all know that judicial decisions in tax cases are now 
subjected to administrative review. They are not treated 
as precedents binding upon the administrative officials of 
the Bureau. There is no presumption of correctness at- 
taching to such decisions until the same shall have been 
published in the official bulletins or otherwise formally 
acquiesced in. 


Now the contrary should be true. They should be bind- 
ing. The minute they are promulgated they should be 
treated as precedents by the Bureau and the presumption 
should be that they are acquiesced in unless the contrary 
is immediately indicated by the publication of good and 
sufficient reasons, such as conflict in decisions. 

The result of this policy of non-acquiescence is to in- 
crease litigation. In my practice, within the last year, | 
have prosecuted to a conclusion four cases which my clients 
and I anticipated would serve as precedents for the settle- 
ment of other like cases still pending. Notwithstanding 
that the decision of the Board or of the Circuit Court has 
become final, I now find that the other cases, involving 
the same points of law, will have to be litigated. In each 
of two instances a group of taxpayers assumed that the 
pending case was being prosecuted as a test case and would 
control their own cases. The supposed test case having 
been decided in favor of the taxpayer it is now difficult 
to explain to my other clients why their own cases should 
not now be decided upon the basis of the law thus appar- 
ently settled. 


I therefore recommend that the Committee study this 
problem and attempt some solution to the end that admin- 
istrative officials may have respect and regard for, and not 
contempt of, court decisions in tax matters. 


Mr. Arnold R. Baar of Chicago: 


Mr. Chairman and gentlemen: There are two points that 
I should like to lay before the committee. First, however, 
I can’t resist the desire to pay one more tribute to the 
quality of statesmanship shown in the paper of Mr. Pretty- 
man, and I may add a little evidence that will give some 
support to his statements. 

It was not merely a complimentary gesture when he 
mentioned that he had been a “cub” under Mr. Miller: 
it is obvious that he profited well under his able teacher. 
Many of us will remember that when Mr. Miller was 
Solicitor of Internal Revenue the announced policy of the 
office was “to find the right answer.” I am sure we will 
all testify that under that policy we were able to adopt 
an attitude of co- operation, and we were able to urge upon 
our clients for their own interests an attitude of co-opera- 
tion that has become increasingly difficult to maintain in 
recent years. 

For at least the last five years or more, there has been 
an unannounced attitude or keynote of administration 
which has seemed to me to be, “Get the money.” Feeling 
that such an attitude prevails, I cannot conscientiously urge 
a client today to take the same position of complete co- 
operation in dealing with the Department, but I must 
advise him of my fear that everything he discloses will 
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be vsed against him and that no concessions will be made 
in his favor. 


The two points I have in mind are these: 

| think no occasion for the discussion of Federal tax 
legislation should be allowed to pass—I think no publica- 
tion on the subject should be issued—without some protest 
against the growing policy of retroactive legislation. It 
not only seems to me viciously immoral, particularly where 
it throws burdens upon a man for something it is too late 
to change, but I think it is bad government, un-American 
and despotic. It defeats the attitude of co-operation, of 
which Mr. Prettyman spoke, and I think ultimately it has 
a bad effect on the revenue. 


In the war years, perhaps retroactive income taxation 
was necessary. The Supreme Court has said it is not 
unconstitutional. It might be expected, however, that the 
Courts would take every opportunity in the construction 
of statutes to restrict and reduce their retroactive appli- 
cation. I have recently learned, however, and to my regret, 
that the Courts will not always take this attitude. I believe 
it is true that there is no judicial policy whatever in favor of 
restricting the retroactive operation of a Federal income 
tax law. In the excise tax cases there are lots of ex- 
pressions by the Courts to the effect that a man ought 
to be allowed to see the trap before he finds himself in it, 
with no means of escape, but apparently no such rule 
applies to income taxes. 

Consequently, we are at the mercy of Congress. Instead 
of recognizing that a retroactive tax is justified only by 
the most urgent emergency, Congress seems to be inclined 
to make income tax laws retroactive, in whole or in par- 
ticular features, without serious consideration and in 
greatly increasing number. 


We have recently seen a conspicuous illustration. The 
1935 Act was passed, with special provisions governing 
the liquidation of subsidiary corporations. While it was 
in effect, certain corporations may have liquidated their 
subsidiaries, with certain anticipated results. Then along 
comes the 1936 Act, retroactively repealing those provisions 
of the 1935 Act and substituting an entirely different rule 
of tax liability, applicable to such transactions which were 
wholly and irrevocably concluded while the prior Act was 
in force and perhaps nearly six months before the new Act 
was passed. True, in some of such cases the change may 
help rather than hurt the taxpayer, or may at most destroy 
the benefit for which the liquidation was made, but in 
many cases the new law may impose a burden so heavy 
that, if it could have been anticipated, the liquidation would 
never have been effected. Frankly, I am afraid to approve 
a tax-free liquidation today, because of the danger of a 
change in the law for 1936, and I certainly will not approve 
one in 1937 until near the end of that year. 


I know of no answer which can be given to a client who 
says, “How can I act today and know what my taxes will 
be? Last year I followed your advice and you told me 
the tax would be so-and-so. Now you tell me that after I 
acted Congress changed the law and increased my tax by 
many thousands of dollars. How can I know that if I act 
now as you advise me to, the law will not be changed again 
bv Congress, and a prohibitive tax burden imposed where 
now you say there is none?” The inevitable result is dis- 
trust and hostility to government, fear, indecision and 
inaction, and a serious deterrent to business activity, with 
the consequent drag upon prosperity and the loss of Fed- 
eral revenues from larger incomes of all concerned. 

This is obviously a thoroughly vicious system, and I 
urge that Congress should be reminded at every oppor- 
tunity that, in all fairness, taxpavers are entitled to know 
before they enter into a transaction what the resulting tax 
will be. Particularly before concluding a major sale, 
liquidation, corporate reorganization, or similar transaction, 
the taxpayer should have some assurance as to what the 
tax burden is going to be. He certainly can have no such 
assurance whatever todav. 

The second point I wish to make is more or less a con- 
tradiction of my first point, as I am going to appeal for 
retroactive legislation. 

I think the Committee ought to urge certain retroactive 
changes in the law imposing the new surtax on undis- 
tributed profits. On this point, the law of 1936 is itself 
retroactive. It was passed, under pressure of time and 
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without adequate discussion, in the middle of 1936, but is 
effective back to the beginning of the year. It is drastic 
in its effect, and has many serious defects. I will not 
dwell on them, but let me give just one or two concrete 
examples. 

One client of mine, who had been keeping his business 
corporation going through the depression by getting 
heavily into debt, has begun to make some money and had 
figured out that he could probably be out of debt in five 
years. But along comes Uncle Sam and says, “I will first 
take thirty per cent of your profits.” Having a deficit, of 
course the corporation can not pay any dividends. So 
now it is going to take this man seven or eight years to 
pay his debts . 

The special provisions dealing with sinking funds seem 
to me to be so poorly drawn that even a clearly typical 
case is not covered. The normal sinking fund provision 
provides that in each year a certain amount of the profits 
of the preceding year should be set aside. As I read the 
statute, no credit in any year can be obtained in such a 
case because the payment is not required to be made within 
the year in which the profits are earned. 

Those are merely illustrations. I submit that the law 
ought to be quite thoroughly overhauled. It was not passed 
in ignorance. Many of the points were presented to the 
Treasury experts and in the Congressional hearings, but 
they have not been thoroughly debated. Certainly the 
present law is not only going to create widespread resent- 
ment, but it will be extremely difficult to administer, and 
to me it is hardly conceivable that it can work at all as 
it is written. 


Chairman Miller: 


Before I recognize Judge Goodwin, as 1 am glad to do, 
I think I had better say this. It was at first thought that 
we might try to continue the meeting through the luncheon 
period. But that was found not practical because of other 
luncheon engagements which conflict. Therefore, when 
we adjourn here, we will be done for this year. 

| know, also, that some of you have to go early, because 
you have engagements somewhere else, and it would be 
very unfair of us to hold you here just out of politeness. 

I want to say to those of you who feel that you ought 
to go, that you may do so without the slightest discourtesy. 
On the other hand, to those of you who have anything to 
say or those of you who are willing to remain, I will say 
in the interests of next year’s Tax Committee that we will 
go on here for a while, and try to finish, say, in fifteen 
minutes. 


I shall now recognize Judge Goodwin. 


Judge Clarence N. Goodwin of Chicago: 


I will try to condense this into a minute or a minute 
and a half. Mr. Chairman and gentlemen, I address myself 
to Mr. King as well as to the Committee. 

I would not speak here, now, at this hour, if there weren’t 
a pin sticking in me; a very slight pin, to be sure, but it 
has been or may be sticking into other people, too. You 
will recall, Mr. Chairman, in the distant past, when I was 
a member of this Committee, we advocated giving the 
Board of Tax Appeals jurisdiction over refund claims. 


Now, perhaps that isn’t practical; it hasn’t been done, 
but failure to do it results in certain disadvantages and 
certain difficulties that might be cleared up in a different 
way. 

I was discussing with the Bureau a very small matter 
sometime ago, a refund claim. Other matters that were 
before the Board had to do with additional assessments. 
We thought that we were coming into an agreement cov- 
ering all years, but as the statute was about to run, it was 
necessary to file suit on the refund claim in the District 
Court of the Southern District of New York. 

Now, when we resumed the discussion of this matter, the 
General Counsel’s office couldn’t take it up because it was 
in a different jurisdiction; the refund suit was before the 
Court and so in the Department of Justice, and the rest 
of it was before the Board and so in the General Counsel’s 
office. 

It seems that if the Government isn’t willing to give 
general jurisdiction to the Board of Tax Appeals over 
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refund claims, as we think they should, it might be willing 
to permit that jurisdiction in cases where several years 
are involved and an additional assessment is proposed by 
the Commission for one year and a refund is claimed by 
the taxpayer in another, 

I was very much impressed with the way Mr. King spoke 
about the equitable change in the law by which the 12 
per cent interest on deficiencies was abolished and 6 per 
cent substituted. 

Now, there were a great many cases of hardship in this 
connection, prior to the change where the Collector post- 
poned the time of payment with the understanding that 
these payments should carry only 6 per cent and a com- 
promise agreement made to carry out that understanding. 
The Attorney General, however, ruled that although this 
had been done for a great many years, it was illegal and 
could not be done again. This was a great injustice as it 
reversed a long-established practice, with the unfortunate 
result that, in time of great hardship, the 12 per cent penalty 
was enforced contrary to custom and the understanding 
of both Bureau and taxpayer. 


Now, when the correction of this injustice was suggested, 
of course the Government was in a very hard position 
financially, and consequently it was not incorporated in the 
law; but, as I understand it, the Government is not now 
in the hard position it was, because there is a surplus of 
revenues coming in. 


Therefore, would it not be an act of justice to refund 
this additional 12 per cent, this pawnbroker’s interest that 
was imposed in that particular time of hardship, contrary 
to what was understood to be a binding agreement with 
the Government? 


That is all I have to say. I thank you. 


Mr. J. S. Seidman of New York City: 


Mr. King referred to the promptness with which the 
regulations are being promulgated. In the case of the 
undistributed profits tax, the Department is to be applauded 
not only for promptness, but also for courageously tackling 
specific problems with definite answers, so that however 
controversial those answers may be, there is at least an 
awareness of the government’s position. 


While there has been little, if any, occasion for actual 
experience with the undistributed profits tax, advance 
grappling with a few of the nascent problems forecasts 
some real difficulties. The regulations can do nothing, of 
course, with those that inhere in the statute. There are 
two, however, among possibly many others, that I believe 
spring only from the regulations themselves, and have no 
statutory backlog. I submit these for reexamination. 


Motivated undoubtedly by the desire to minimize or 
obliterate any time lag between the reporting year in which 
the corporation is allowed the dividend paid credit, on the 
one hand, and the year the stockholder is required to pick 
up the dividend, on the other, the regulations declare that 
by and large, a dividend is paid when actually received by 
the stockholder. Where the stockholders reside in this 
country, the ruling entails no particular difficulty or hard- 
ship. It is with foreign stockholders that corporations 
will be hard put to it. But in the case of these foreign 
stockholders, it would appear that there can be no time 
lag, no matter when the dividend is received by the stock- 
holders, since the corporation is required to withhold the 
tax. Asa matter of fact, the way it would now work, the 
government will beat the gun, so to speak, since it may 
be paid for one year the amount withheld, whereas the 
dividend was not received by the stockholder until the 
next year. It therefore seems to me that the regulations 
can remove a very bothersome load from corporate shoul- 
ders without in any way discommoding the Treasury, if 
there were exempted from the dividend paid rule the divi- 
dends applicable to stock where withholding is involved. 
That would pretty well reduce the foreign situation only 
to American citizens residing abroad, and having no agent 
here, which at best is probably a negligible quantitative 
factor. 

The second item that is purely in the regulatory domain 
is the provision with reference to apportionment of the 
dividend paid credit between two corporations, where 
during the year, one has liquidated into the other, or they 





THE TAX MAGAZINE 


November, 1936 





have otherwise been related in certain tax-free transac- 
tions, The prescribed modus operandi for determining the 
apportionment is for application to be made at the time 
of the filing of the returns and then for the determination 
to be made by the Commissioner on audit of the returns. 
This necessarily means that the corporations proceed at 
their peril since a redetermination of the apportionment 
after the close of the current year leaves the corporations 
without opportunity to readjust their affairs in the appro- 
priate manner that they could readily have followed had 
they known of the Commissioner’s views in the first in- 
stance. I wonder whether it is not possible to prescribe 
in advance a workable and precise rule for calculating the 
apportionment, or else for the Commissioner to make the 
determination promptly on advance submission of the facts 
somewhat along the lines now observed in determining 
whether or not a dividend is out of capital. 


Now, if I may, I’d like to refer to an item in the report 
of the Tax Committee of the Association. It recommends 
that Section 322(d) be amended so as to clarify the juris- 
diction of the Board with respect to payments made after 
the petition is filed. Not only do I heartily endorse that 
change, but it seems to me that the revision ought also 
to go further. The Board should have more than mere 
jurisdiction over such payments. It should, in addition, 
have the affirmative right to find such payments to be an 
overpayment. As the last sentence of the subsection now 
reads, the Board’s determination is with reference to pay- 
ments made before the filing of the petition or refund 
claim. It should, in consonance with the projected and 
expanded jurisdiction, now extend as well to payments 
made after the filing of the petition. 


Judge O. B. Ratcliff of Covington, Indiana: 


I have been very much interested, Mr. Chairman, in 
these papers and the suggestions that have been made. 


This all suggested to me that the scope of this Committee 
should be extended so as to include state taxes, as well as 
Federal taxes, for this reason: 


The Constitution of the United States, while it provides 
that Congress shall have the power to coin money and 
regulate the value thereof, doesn’t prevent the states from 
ruining our whole economic system by excessive property 
taxation. 

For instance, the bankers tell us that in normal times, 
nine-tenths of our medium of exchange consists of bank 
checks, bank drafts and bills of exchange. 


Now, when the states pile on property taxes from 2 to 
6 per cent, as they have done in Indiana,—and I assume 
that Indiana is an average state—what becomes of property 
values, which are necessary to secure these bank checks, 
and said nine-tenths of our medium of exchange? It van- 
ishes or contracts. 

This is what happened in 1932, when our medium of 
exchange contracted to about four-tenths of what it was 
normally. 

When it so contracts, what can you expect of prices? 
When supply and demand remain constant, of course, they 
must fall in proportion to the decrease in circulation of our 
medium of exchange. 


It was suggested in the beginning of this discussion that 
the taxpayer was like the victim in the hospital when 
several physicians wanted to operate on him. The states 
don’t forget to operate on Mr. Patient, the property owner, 
and by the time the states get through, the Federal Gov- 
ernment has to take what is left. 

The speakers here today have discussed the question as 
to the power to collect taxes and collect them easily. It 
is easier to collect the Federal taxes if the taxpayer or 
patient is good and strong. This can be only when the 
nation’s buying power and business generally are good 
and strong. 

But the states began their barrage in 1920, and have 
been taxing ever since. How can you expect anything to 
be left of property values, if the property owners pay from 
2 to 6 per cent of the fair cash value of the property in 
state taxes? The credit required to do the business of 
our country in normal times is about $55,000,000,000 meas- 
ured by the old dollar; measured by the new dollar it is 
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Tatxinc SHOP, with this issue, will| 


be a regular monthly feature of THE Tax 
MAGAZINE. 


We welcome to our staff its conductor, 
Lewis Gluick of New York City, who has 
become widely known, particularly in his 
profession, as the “Shop Talker.” He is 
a certified public accountant of New York, 
Florida, and the District of Columbia, with 
over sixteen years of active public practice. 


Mr. Gluick has been identified with the 
Certified Public Accountant, official publi- 
cation of the American Society of Certified 
Public Accountants, since 1924. In 1928 
he became an associate editor of that maga- 
zine and has been conductor of a popular 
section, “Talking Shop.” The merger of 
the American Society of Certified Public 
Accountants and the American Institute of 
Accountants gives THE TAx MaGaziIne the 
Opportunity of presenting this feature, 
which we believe its readers will find to be 
both informative and entertaining.—Editor. 


Introduction 


} ELLO everybody! This is the Shop- 
talker, broadcasting on a commercial 
instead of a sustaining program. Frankly 
we don’t intend that it be any different in 
style or purpose. 
_ For the benefit of those who came in 
late, or have never met us before, we want 
to state a few of the things this Shop has 
lone, and means to continue to do. It is 
to be primarily a round-table for small talk, 
obbies, achievements (non-professional) 
and, in short, everything that readers of 
this magazine talk about, except religion 
and politics. We are dedicated to the 
Proposition that a taxpayer is a human be- 
ing (and so are his accountant and lawyer); 
and that the tax collector shares with the 
physician in being one with a writer of a 
gospel. 

Some of the things that have been dis- 
cussed (or cussed) in this Shop have been: 
Books and reading (non- technical). 
Learned and honorary societies. 

The navy and army reserves. 

Mechanical aids to the accountant. 





Theory versus practice. 
Recreations and sports. 

Oddities of audit and tax practice. 
Clients. 


In a perfect world, rules and laws are 
unnecessary. This is not a perfect world, 
no matter who wins the election on No- 
vember third. So out of eight years’ ex- 
perience in Shopkeeping we have evolved 
as to correspondence the few rules which 
follow: 

1. The identity of the contributor must be known 
to the editors, but will not be revealed if the con- 
tributor does not want it. That is why Oldtimer and 
Company was invented. : 

2. Contributions must be in prose; written on 
only one side of the paper; and preferably not over 


250 words. They should be sent to THe Tax MaGa- 
ZINE, 205 West Monroe Street, Chicago. 
3. No contributions will be returned. Nor will 


they be acknowledged except in rare instances. The 
Shopkeeper is a practicing CPA, and he hasn’t time 
for that. If your contribution does not appear in 
the second issue following the time it is sent in, 
it has probably been scrapped, not necessarily for 
lack of merit, but for lack of space; or, more often 
than not, for untimeliness. 

4. The magazine’s deadline for copy is the 15th; |} 
that means the Shoptalker’s copy must be in Chicago 
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the 14th at latest. So that an item that may be 
red-hot on the 15th of one month is ice-cold by the 
time the next issue goes to press. 

5. Views expressed in this Shop are not neces- 
sarily the Shoptalker’s own. Some of the best 
matter he has ever run was full of ideas with which 
he heartily disagreed. Nor does he or the Magazine 
assume any responsibility for the views herein ex- 
pressed. acts are accepted from reliable sources, 
but not audited. 


And now, with that done, 
first some tax happenings. 


let’s consider 


Taxes 


.O newspaper writer on taxes does a 
better job than Godfrey Nelson of the 
New York Times. His analysis of the Mc- 
Guirk case on October 11 is up to his usual 
standard. In that decision (82 Fed. (2d) 
212, 364 CCH 79121), the Appellate Court 
(Third Circuit) held that, notwithstanding 
a Pennsylvania statute providing that no 
distraint can be made upon policies of life 
insurance of an assured, the Collector of 
Internal Revenue was not prevented from 
distraining for Federal taxes upon a policy 
of life insurance payable to the wife of the 
assured but under the terms of which the 
assured had the right to change the bene- 
ficiary, to borrow on the policy, and to re- 
ceive the cash surrender value. Maybe 
it’s good law, but it does not seem to be 
justice. 

On the other hand, both law and justice 
coincide in the decision of the same court 
in the Boca Ratone Company case, decided 
Oct. 7, 1936, 364 CCH { 9482. When the 
decision in that case was handed down by 
the Board of Tax Appeals (31 BTA 1060), 
we said, “Watch that five-man dissent.” 
Well, the Circuit Court of Appeals reversed 
the decision. You'd have to have all the 
facts, for which we have no room here, to 
thoroughly appreciate the beauty of the 
Court’s last paragraph preceding the ju- 
dicial order. 

The case of Industrial Bankers of Amer- 
ica, Inc. (decided by the U. S. District 
Court, Dist. of Del., Aug. 31, 1936, 364 CCH 
{ 9461) is mere history as tax law. But 
the financial methods of 1929 revealed 
thereby are one reason why we have an S. E. 
C. Perhaps more readers are more inter- 
ested in the decision rendered in the Bene- 
ficial Industrial Loan Corporation decision 
by the same court on the same day (364 
CCH 9462). The corporation could not 
deduct as current expense fees paid to an 
accounting firm for auditing services in 
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connection with a reorganization, but, not- 
withstanding, to the accounting firm, the 
fees were current income. With respect to 
the corporation, the expenditure was held 
to be a capital expense. 

We have previously commented at length 
upon the unseemly number of cases in- 
volving excise taxes on club dues. With 
few exceptions the clubs lose. The Merion 
case (tune in on this, you golf bugs). de- 
cided by the U. S. District Court, East. 
Dist. of Penn., Sept. 23, 1936, 364 CCH 
7 9468, holds that greens fees are taxable 
dues. But the court leaves the road wide 
open for more litigation of this nature by 
saying: “It is not possible to lay down 
a general rule.” If you belong to a club, 
it would be advisable to think twice before 
letting the governors persuade you, on the 
authority of this case, to take a case con- 
tingently. If you win, your fee may be 
more goodwill than cash. If you lose, you 
may have a job recovering expenses. Get 
an irrevocable retainer. 

The article about the new 1936 tax law 


vance even costs on a fee regardless of 
results. It strikes me that the Treasury, 
striking at a very real evil, namely unneces- 
sary litigation on a slim chance, has also 
taken a shrewd step towards balancing the 
budget. All recent regulations and deci- 
sions have tended towards that direction: 
‘Pay! And sue if you can!’ And now with 
such rigid rules on contingencies, many a 
just claim will never be prosecuted.” 

“I see,” said the Kid. “That’s just what 
happened last week to me. Client had a 
real claim that I was willing to bet my 
time on I could win. It was about a 
thousand. I would have taken it contin- 
gently for one-third, and not hesitated to 
disclose the fact. However, I asked for a 
fee of only a quarter—win, lose, or draw— 
and my fare to Washington, but the client 
refused to sign.” 

“That’s the real catch,” said Blank. 
“The regs require a certificate of agree- 
ment. If he isn’t protected by having it in 
writing, the client might deny it; then the 
































and see if I could do it myself as I used to 

“I astounded my chief of staff by telling 
him I was going to stay right there, and to 
break all my appointments, or keep them 
for me. He suspected some big embezzle. 
ment, and I did not say him nay. My senior 
looked at me goggle-eyed when I started 
to check subsidiary ledger postings, bu; 
the junior, a recently hired college boy, 
took it for granted. When he had a tong) 
problem in school, the professor helped 
him solve it. Why shouldn’t his boss do 
the same in practice? 

“Well, it’s twenty years since I’ve hunted 
for a balance error in anything more com. 
plicated than my wife’s check-book. |; 
took us three days to find the troubles in 
this case, but we found them. Actual er- 
rors were few. The system was at fault. 
It would confuse anyone but the one who 
devised it. Maybe the sick man had done 
that intentionally, by way of job insurance, 
Anyhow we not only balanced the books, 
but I earned an extra fee revising the whole 
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citizen’s angle, and not ours. Contingent] “The man who had been head-book- It was just too bad that we could not get i“ 
fees are bad, and should be disclosed or] Keeper, and installed the accounts and|t© the Dallas merger meeting. Reports r 
barred. But notice that the new rule per- kept them well for the first year, had been reaching us as we go to press indicate it . 
mits them, even if disclosed, only when the] stricken with a serious malady just after| W2S 2 big success. The N. Y. State Society 
financial status of the client makes them|, : . +s had its annual convention on October 26.f “ 
the turn of the fiscal year. Hiring a new t] 
necessary.” — +. «, | bookkeeper had been easy; even a com-| And speaking of meetings: those ge 
As for example,” interrupted Philo, “a| petent one. But the system was different | think that the old Accountant’s Club of 
bankrupt, who can pay more to his cred-|to the new man; it was unknown to my| America is dead ought to see what a live le 
itors, if he can reduce or quash a tax claim men; and, to make a long story short, three| ghost it is. Every Wednesday a group fi 
from a prosperous year. out of three ledgers were out of balance.| meets at 23 South William Street, New tl 
“Exactly,” replied Oldtimer, “and you’ve| The new bookkeeper confessed himself| York, to lunch and talk shop. Guests are D 
hit upon the only case I can think of where| stumped, and asked my men for help; and welcome. Eat what you want; pay for i 
the Treasury, as it has been constituted|they in turn asked me. Well, my first im-| What you get. No tips. I 
during recent years, would permit it. Now] pulse was to phone the office for a man € 
what is the — cage a perfectly sol- — had had special experience in that line ( 
vent taxpayer has en able to prosecute a|of business, and put him tor fon a8: 
relatively small claim on a contingency ba- P econciling the} This is the month to join the Red Cross I 


ledgers and instructing the bookkeeper. 
And then TI decided I wouldn’t. I'd dig in 





sis, who could not, and now will not, ad- 







































































936 


used to 
r telling 
, and to 
Pp them 
nbezzle. 
Y senior 
Started 
igs, but 
re boy, 
a tougt 
helped 
boss do 


hunted 
re com- 
ok, It 
ables in 
tual er- 
it fault, 
ne who 
id done 
surance, 
books, 
e whole 
a man 
n, when 
the firm 
irrassed 
>. ‘The 
nior on 
junior. 
looking 


matter 
m your 
of find- 
w. But 
in New 
de pre- 
ne day. 
rm, and 
to kick 
ear; no 
4? 

he got 
e stood 
-al skill 
sth and 
-. Men- 


1 Cross 


met on 
by the 
oblems. 
ptroller 
d about 
e affair. 
not get 
Reports 
icate it 
Society 
ber 26. 
se who 
club of 
t a live 
group 
t, New 
‘sts are 
ay for 


Cross 



































MINIMIZING INCOME AND ESTATE 
TAXES: THE FAMILY TRUST, 
THE FAMILY CORPORA- 
TION, AND THE FAMILY 
PARTNERSHIP 


J. Mark Jacobson and Mark H. Johnson, 
Members of the New York Bar 


5 Brooklyn Law Review, May, 1936, 
p. 389-416 


As the Federal and state governments 
seek to balance their increasing expenditures 
with higher taxes, the prudent taxpayer 
finds it advantageous to conduct his affairs 
with his attention focused upon his pro- 
spective tax bill as well as upon his other 
financial problems. There is nothing repre- 
hensible in a taxpayer’s exercise of business 
foresight and in his selection, from among 
a variety of feasible methods, of that method 
of conducting his affairs which Congress 
has indicated will result in the lighest tax 
burden. 

Ever since the enactment of the Federal 
income and estate taxes, the trust device 
has been a favorite for the avoidance of 
taxation. The legal theory underlying this 
technique is grounded upon the long ac- 
cepted view that upon the creation of a 
trust, the settlor, unless he specifically re- 
serves the rights to himself, surrenders all 
legal interest in the trust res and trust in- 
come; the equitable interest passes to the 
cestui que trust and the legal title to the 
trustee. And even if the grantor should 
nominate himself as trustee and give him- 
self by the terms of the trust instrument 
broad administrative powers, nevertheless, 
according to trust theory, the property is 
no longer his own. Moreover, under the 
arithmetical system of the progressive in- 
come tax law, the division of the income 
among several individuals increases the 
total personal exemptions and circumvents 
the higher surtax rates, with the resulting 
total family income tax bill consequently 
lower than that which the head of the 
family would be required to pay were all 
the income attributed to him and he sup- 
ported his dependents therefrom. Similarly, 
if he divested himself of legal title to his 
Property during his lifetime, then no prop- 
erty would pass by will or intestacy at his 
death, and, accordingly, his estate would 
be required to pay no estate tax. 


If the settlor were contented with an 
absolute transfer of his property to mem- 
bers of his family, with no strings attached 
to the gift for his own benefit, then un- 
doubtedly he would escape the annual in- 
come taxes thereon and would substitute 
the lower gift tax of the national govern- 
ment for the higher state and Federal in- 
heritance taxes. The controls which a 
settlor of a trust usually demands are, first, 
the right to administer the trust res in sub- 
stantially the same manner in which he 





does his own property; second, the right 
to determine the amount of income that 
each beneficiary should receive from year 
to year; and third, the right, in case of 
future disagreements between himself and 
the beneficiaries, or in the event of un- 
foreseen exigencies, to revoke or amend 
the trust. The first two of these controls 
are easily accomplished by means of an 
irrevocable trust in which the settlor is 
named as the trustee and by the trust in- 
strument is given broad discretionary pow- 
ers in the management and investment of 
the trust res. The income of such an 
irrevocable trust undoubtedly cannot be 
taxed to the settlor. The difficulty of in- 
come tax avoidance thus arises primarily 
where the settlor desires to reserve the 
right to revoke or amend the trust. The 
Revenue Act of 1934 provides: 


“Where at any time the power to revest in the 
grantor title to any part of the corpus of the trust 
is vested (1) in the grantor, either alone 
or in conjunction with any person not having a 
substantial adverse interest in the disposition of such 
part of the corpus or the interest therefrom, or 
(2) in any person not having a substantial adverse 
interest in the disposition of such part of the corpus 
or the income therefrom, then the income of such 
part of the trust shall be included in computing the 
net income of the grantor.” 


Where the power of revocation under the 
terms of the trust instrument exists in the 
settlor alone, the government may con- 
stitutionally tax the income to the grantor. 
If the settlor can rely upon one of the 
beneficiaries of the trust to do his bidding, 
then he can avoid the income tax by vest- 
ing the power of revocation or amendment 
in that individual. Since the power to re- 
vest the title in the grantor would thus rest 
with a person having a substantial adverse 
interest, the provisions of the tax statute 
would be satisfied. Another device for cir- 
cumventing the statute is the short-term 
irrevocable trust. If the term of years is 
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reasonably short, the control over revoca- 
tion and amendment automatically reverts 
to the settlor at the termination of the 
trust period, and consequently the power 
of revocation can be conveniently omitted. 
During the continuation of the trust period, 
neither the settlor nor anyone else has the 
power to revest title in the grantor. 

In its effort to prevent income tax avoid- 
ance through the trust device, Congress has 
further provided that even though a trust 
be irrevocable, the settlor shall pay the 
income tax where the trust income is, or 
in the discretion of the settlor or of any 
person “not having a substantial adverse 
interest” may be, distributed to or accumu- 
lated for future distribution to the settlor, 
or where it may be applied to the payment 
of premiums upon insurance policies on 
the life of the settlor. This section was 
sustained in Kaplan v. Commissioner, 66 Fed. 
(2d) 401, which held that income that may 
be accumulated in the grantor’s discretion 
is taxable to him if under any contingency 
such income might inure to his benefit. A 
number of recent Supreme Court decisions 
have construed the Revenue Act as au- 
thorizing the taxation to the grantor of 
the income where by the terms of the trust 
the grantor is directly or indirectly bene- 
fited. If the grantor has succeeded in 
satisfying or circumventing the statutory 
provisions so as to escape the tax on the 
trust income, then, generally speaking, the 
income is taxable to the beneficiaries of 
the trust if it is distributed or credited to 
them. If the settlor contemplates the ac- 
cumulation of the income by a trustee for 
the ultimate benefit of several beneficiaries, 
the income tax load can be minimized by 
providing for a separate trust for each 
beneficiary, rather than a single trust for 
several beneficiaries. By so doing, the per- 
sonal exemption is increased and the higher 
surtax brackets avoided. 

Resort is had to the trust device not 
merely to avoid the higher brackets of 
the income tax, but to escape estate taxa- 
tion. In its endeavors to prevent estate 
tax avoidance, Congress has provided that 
gifts or transfers of property in contempla- 
tion of death shall be included as part of 
the donor’s estate. The constitutionality 
of the estate tax on transfers subject to 
a power of revocation or amendment was 
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sustained in Porter v. 288 


U. S. 436. 
The small-income corporation has never 
been a tax-saving medium. Until about the 
$25,000 level is reached, the increasing per- 
sonal surtaxes do not equal the corporation 
income tax, which, although not graduated 
so steeply, starts at a far higher rate and 
is not subject to the individual’s normal 
exemption. The “incorporated pocket- 
book” however, is an established tax-saving 
device. It consists of a close corporation, 
the earnings of which can be manipulated 
by the controlling stockholder so as to 
result in a real saving on personal income 
surtaxes in the higher income levels. Thus, 
reserves may be accumulated to absorb 
future losses; dividend distributions may 
be withheld until a year in which the stock- 
holder’s other income is smaller than that 
of the year in which the corporation earned 
its income; and the distribution of ab- 
normally high earnings may be spread over 
leaner years. Two taxes have been im- 
posed in an attempt to curb this device: 
(1) a surtax on improperly accumulated 
income, and (2) a surtax on undistributed 
income of personal holding companies. In 
practice, however, these curbs are admit- 
tedly unsuccessful in subjecting the great 
bulk of earnings to the personal surtaxes. 
In April the House of Representatives 
passed a bill designed to eliminate all pos- 
sibility of tax reduction resulting from a 
failure to distribute corporate earnings. 
The bill imposed a tax upon corporate net 
income, with the rate graduated according 
to the ratio of undistributed net income 
to total net income. The chief criticism 
of the bill is that it would put a premium 
on excessive distributions which might re- 
sult in a weakened financial structure, and 
that it would serve to discourage capital 
expansion from current earnings. 

Taxpayers have frequently attempted to 
use a family corporation as a convenient 
“second party” to transactions designed to 
reduce taxes. But a section introduced 
two years ago provides that no deduction 
may be made from net income for the loss 
resulting from a sale or exchange, directly 
or indirectly, between members of a family 
or between an individual and a corporation 
where fifty per cent of the stock is owned 
by the individual or his family. The cor- 
poration may not be utilized as a medium 
for reducing gift taxes, since “the transfer 
of property by a corporation to B is a gift 
to the latter from the stockholders of the 
corporation.” This is based upon the stat- 
ute imposing the tax “whether the gift is 
direct or indirect.” 

In conjunction with family gifts, how- 
ever, the corporation may be a very useful 
device for retaining economic control, even 
though income surtaxes and estates taxes 
have been reduced through a completed 
transfer. Where the donor owns a con- 
trolling share of a corporation, an outright 
gift of part of the stock might result in 
the loss of control, particularly if the donee 
later sells his interest to a stranger. A 
gift in trust, with the donor as trustee, is 
one solution for keeping management and 
control intact. 

In cases where it is clear that a heavier 
tax would be due from a corporation, tax- 
payers frequently seek to obtain certain 
corporate advantages without incurring ad- 
ditional tax burdens by forming business 
associations and trusts. The tax statute, 
however, cuts across the common law 
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boundaries, and subjects to corporate rates 
“associations, joint-stock companies, and 
insurance companies.” The Treasury has 
elaborated this definition to include “any 
organization, created for the transaction 
of designated affairs, which, like a corpora- 
tion, continues notwithstanding that its 
members or participants change, and the 
affairs of which, like corporate affairs, are 
conducted by a single individual, a com- 
mittee, a board, or some other group, act- 
ing in a representative capacity.” The 
Supreme Court has sustained this broad 
classification. 

Recently would-be tax minimizers have 
resorted to the partnership as a means of 
escaping from the unfavorable statutory 
provisions and court decisions that inter- 
fere with the effective employment of the 
corporate and trust devices. In general, 
the partnership method of conducting a 
business is subject to fewer taxes than is 
the corporate business organization. Since 
a partnership is the product of individual 
contract rather than a creature of the state, 
no initial organization, annual franchise, 
or stock transfer taxes need be paid. Since 
a partnership is not taxed as a legal entity, 
the firm are liable for income taxes only 
in their individual capacity for their dis- 
tributive shares in the partnership profits. 
In addition to the savings in taxes, the part- 
nership offers a fruitful device for minimiz- 
ing individual income surtaxes and estate 
levies, without any essential loss in the 
individual’s economic dominion over his 
property. 

In the cases in which the partnership 
was successfully used as a tax minimizer, 
the original owner of the property entered 
into an agreement which contained terms 
that were compatible with that community 
of interest that characterizes legitimate 
partnerships and contained no terms that 
would sound strange in a _ partnership 
agreement. Either through an executed 
gift or a sale, he transferred a share of his 
interest in the business to the members of 
his family. Where the gift consisted of 
an interest in an already existing partner- 
ship, he secured the consent of his co- 
partners to the admission of the new 
members to the firm, and after the execution 
of the agreement, the partnership records 
and accounts were amended to show clearly 
the interests of the new partners. Since 
under the law of partnership, general part- 
ners may agree that the management of 
the firm’s affairs may be delegated to one 
or more partners, the court cannot suc- 
cessfully look behind a family agreement 
wherein a father gives a portion of his 
business to his children and they all agree 
that he shall act as managing partner. Too 
great emphasis cannot be placed upon the 
necessity that the agreement contain all 
the essential elements of a partnership. 

Not only can a properly constituted 
family partnership, by avoiding the sur- 
taxes, sharply reduce the total family in- 
come bill, but it can also be employed to 
reduce inheritance and estate taxes. Thus 
if a father makes a gift to his children of 
a portion of his interest in his business 
establishment, the agreement, although it 
constitutes an immediate transfer of a legal 
interest and therefore subject to the Fed- 
eral gift tax, nevertheless, on that same 
principle escapes the higher Federal estate 
and state inheritance taxes. 









































STATE TAXATION OF INCOME 


Walter L. Nossaman, Member of New Yor} 
Washington and California Bars 


24 California Law Review, July, 1936, 
p. 524-544 


The power to levy income taxes is jn. 
herent, requiring no special constitutional 
grant, and when restricted to residents oj 
the taxing state or income from sources 
arising within it, violates no provision of 
the Fedéral Constitution. Aside from the 
questions in connection with which the 
Federal Constitution has been invoked, va- 
rious state courts have found within the 
constitutions of their own states limita- 
tions upon or prohibitions against this 
species of taxation, arising in most instances 
out of the almost universal constitutional 
requirement that property taxes be equal 
and uniform. This constitutional provision 
gives rise to three inquiries: (1) Is income 
“property” in such sense that a tax thereon 
is required to be levied in accordance with 
provisions relative to property taxes gen- 
erally? (2) Assuming that income is not 
itself property, is a tax on income derived 
from property a tax on the property itself, 
thus bringing an income tax, in so far as 
it is thus derived, within constitutional Te- 
quirements governing property taxes? (3) 
Does the uniformity requirement preclude 
the graduation of taxes or the granting of 
varying exemptions dependent on family 
status? 

(1) Is income “property”? This pre- 
sents no Federal question. The answer 
depends upon the construction which the 
various states through their courts adopt 
as to the meaning of the relevant pro- 
visions of their own constitutions. The 
divergence of opinion is wide and the an- 
swer doubtful. 

(2) Is a tax on income derived from 
property a tax on the property itself? If 
in any particular jurisdiction income is 
itself held to be property, it must be valued 
and assessed according to standards of uni- 
formity and equality applicable to all prop- 
erty subject to the taxing jurisdiction; in 
default of the application of those stand- 
ards the tax will fail. Application of the 
doctrine that a tax on income derived 
from property is a tax on that property 
seems to lead to the result that an income 
tax will be held a species of double taxa- 
tion. This, while not prohibited by the 
United States Constitution, is contrary to 
many state constitutions. 

(3) Must an income tax, to be uniform, 
tax all incomes at the same rate and grant 
identical exemptions to all taxpayers? Ap- 
plying somewhat mechanically the uniformity 
test, some courts have answered this question 
in the affirmative. Others, less committed 
to literalism, have found the uniformity 
requirement satisfied if all taxpayers com- 
ing within the same income brackets or 
having the same family status, as the case 
may be, are treated alike. If, as has been 
authoritatively declared, the constitutional 
provision in question goes no further than 
the Fourteenth Amendment, it would seem 
that taxpayers are not required to be re- 
garded as one group for taxation purposes, 
but that reasonable classifications within 
the taxpaying body, based on ability to 
pay or other relevant circumstances, may 
be made. 
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It was held in Lawrence v. State Tax 
Commission, 286 U. S. 276 that as to a resi- 
dent of Mississippi, that state has power 
to tax income earned through the construc- 
tion of highways in Tennessee. That case 
shows, certainly, that income derived by 
4 resident from personal services performed, 
and apparently, that income arising from 
a business conducted, in a foreign state is 
subject to taxation at the domicile. The 
opinion in the Lawrence case would seem 
to go far toward ignoring the source of 
income and looking only at those rights 
and privileges which are protected by, and 
originate under, the law of his domicile. 
It seems reasonably clear that the test of 
taxing power found sufficient to justify the 
tax involved in Lawrence v. Tax Commis- 
sion will not be found adequate where tan- 
gible property, real or personal—and in 
some cases intangible property—is con- 
cerned. There seems to be no reason to 
assume that the Supreme Court will look 
with more favor on the taxing of income 
from property by two jurisdictions than 
it has shown toward the taxing of succes- 
sion to property, or the taxing of property 
itself, by two jurisdictions. Although a 
state may tax its residents upon gains 
attributable to their industry and_ skill 
wherever exercised, the case of Pierson v. 
Lynch, 293 U. S. 52 and others support the 
view that income from real estate situated 
in another state is not taxable by the state 
of residence. 

That tangibles permanently or for an 
indefinite time deposited in a foreign juris- 
diction, or intangibles when they become 
an integral part of a foreign business, may 
acquire a situs separate from the owner’s 
domicile is familiar doctrine. Though the 
Supreme Court in First National Bank v. 
Maine, 284 U. S. 312 states that this ques- 
tion, so far as taxation of intangibles is 
concerned, is reserved for disposition under 
circumstances which at date of the present 
writing have not arisen, it seems that, con- 
ceding taxability in one jurisdiction only, 
the logical development of the Court’s own 
theories will require the same divorcement 
of actual from fictional situs in the case 
of intangibles that it has effected in the 
case of tangibles. The Federal Constitu- 
tion does not prohibit the states from levy- 
ing taxes upon the net income derived by 
nonresidents from property owned or from 
any business, trade or profession carried 
on by them within a state. Such taxes 
must not discriminate against nonresidents, 
as for example, by allowing them less fav- 
orable exemptions than are accorded resi- 
dents. They must in general conform to 
the requirement of taxing only such in- 
come as has its sources within the state. 
Manifestly, where the converse of the situa- 
tion is presented arid we have either local 
teal estate or personal property having a 
local situs, in either case belonging to a 
nonresident, the income from such prop- 
ertv will be subject to local taxation. 

No case has been found dealing with 
the right of a state to tax income payable 
to nonresidents arising from dividends of 
a local corporation. The existence of that 
right, which would formerly have been 
conceded without question, would seem 
Since the decision in First National Bank vw. 
Maine to be open to serious debate. Prop- 
erty and succession taxes have been held 
to stand on the same footing in the respect 
that in order to justify either, the state 


































must have jurisdiction of the res constitut- 
ing the subject matter of the tax. 
same fiction which in the case of intan- 
gibles relates situs to domicile for purposes 
of inheritance taxation seems to require a 
like reference for purposes of income tax- 
ation. 
one thing when applied to taxation in com- 
petition with other states of the Union, 
another when applied in competition with 
possible levies by foreign governments; in 
the latter case it imposes no burden on 
the states under the Fourteenth Amend- 
ment to which the Federal government 
itself is not subject under the Fifth Amend- 
ment, while in the former there is added to 
the historic concept of due process a fur- 
ther requirement, namely, that any exercise 
of taxing authority is dependent not only 
upon jurisdiction, but jurisdiction is itself 
limited by the requirement that its exer- 
cise must not disturb the good relations 
existing between the states. 


DIGESTS OF ARTICLES ON TAXATION 
























The 


The concept of due process means 


A state may tax the income of foreign 


corporations derived from sources within 
its borders but not in such a manner as to 
lay a burden on income earned outside the 
state disproportionate to that earned within 
it. A fortiori there can be no doubt as to 
the power of a state to tax income of 
domestic corporations derived from busi- 
ness done or property located within it. 
If a state undertakes to exempt from in- 
come taxes domestic corporations doing no 
business except holding stockholders’ meet- 
ings within the state, 
its corporations which do part of their 
business within the state a similar exemp- 
tion as to income from foreign business. 
Though the power of states to tax their 
domiciled corporations upon all income, 
including that derived from sources with- 
out the borders of the domiciliary state, 
has been broadly affirmed, an issue which 
must be regarded as not fully determined 
until further judicial consideration has been 


it must accord to 


given to it, is whether the iimitation ap- 


parently applicable to natural persons ap- 


plies here, namely, that income will be 
deemed localized for taxation purposes in 
foreign jurisdictions to the extent that it 
arises from immovable property or per- 
sonal property having a permanent or busi- 
ness situs there. 

Although the resident beneficiary of a 
foreign trust cannot be taxed upon the 
corpus even though he may have the right 
to receive the corpus if he attains a certain 
age, it was regarded as settled until re- 
cently that the local beneficiary of a for- 
eign trust might be lawfully taxed by the 
state of his residence upon the income 
received from that trust. This is the neces- 
sary effect of Maguire v. Trefry, 353 U. S. 
12, which held that Massachusetts might 
lawfully tax income received by a Massa- 
chusetts resident from securities held for 
her benefit by a trustee under a trust cre- 
ated and administered in Pennsylvania. 
Whether Maguire v. Trefry is law at the 
present time is uncertain, there is reason 
to infer that a majority of the Supreme 
Court as it is at present constituted be- 
lieves the Maguire case to have been wrongly 
decided. It is believed, however, that the 
contrary argument has not been definitely 
foreclosed. At this moment it is impos- 
sible to generalize to the extent of saying 
that the right to tax trust income is limited 
to the state in which the trust is admin- 
istered. Still less, 





the rule itself being 
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unknown, is it possible to state its quali- 
fications and exceptions. 


It should be noted that in the case of 


revocable trusts, the state court decisions 
involving inheritance taxes since the de- 
cision in Farmers’ Loan and Trust Co. v. 
Minnesota, 280 U. S. 204, have been favor- 
able to domicile rather than situs. 
received by a local trustee for the benefit 
of or paid to nonresident beneficiaries has 
been held taxable by the jurisdiction in 
which the trust has its situs. 
state under whose laws a trust is created 
has a certain authority to fix the situs of 
the trust for tax purposes is shown by 
Hutchins v. Commissioner, 172 N. E. 605, 
which though 
that in the absence of other controlling 
factors, 
held in trust follows the person of the 
trustee, recognizes an exception where by 
reason of a “dominating law” 
the property is fixed in the place where the 
trust was created and established and is 
being administered under court direction. 


Income 


That the 


recognizing the principle 


the situs of intangible property 


the situs of 


It is not, however, universally held that 


a trust acquires a constructive situs in a 
state merely because it is being admin- 
istered under the direction of a local court. 
The power to tax trust income is not 
necessarily conferred by residence of the 
trustee. 
referred the situs of the trust to another 
jurisdiction, the right to tax income at the 
trustee’s residence may nevertheless be de- 
nied for the reason that the trust res is 
located outside the jurisdiction and the 
income therefore not derived from a source 
within it. 


Where no “dominating law’ has 


Is income derived from foreign 
securities, that is, stocks or bonds of for- 
eign corporations, received by a resident 
fiduciary and paid to a nonresident bene- 
ficiary, taxable? There seem to be no 


court decisions passing squarely upon the 


The expression “sources within the 
or the equivalent as used in the 


point. 
state” 


various state income tax statutes is analo- 


gous to the expression “sources within the 
United States” used in the various Federal 
income tax acts with relation to income of 
nonresident aliens. In 1923 the Income 
Tax Unit, passing upon the meaning of 
the corresponding section of the Federal 
act, reached the conclusion that income 
received by a domestic trustee, derived 
from foreign securities and currently dis- 
tributable to nonresident beneficiaries, was 
not subject to the Federal income tax. 
The ruling just referred to is still regarded 
as authority in the Bureau of Internal Rev- 
enue, and there is reason to believe that 
so far as the Federal government is con- 
cerned, it has acquired the force of positive 
law. Applying the Federal law and prac- 
tice outlined above to the question now 
under consideration and bearing in mind 
that the state income tax statutes generally 
provide for deducting, in computing the 
net income of an estate or trust, the amount 
of income distributed currently to the 
beneficiaries, it may be that these statutes, 
most of them of recent origin have by 
implication adopted the conduit theory and 
have therefore made applicable the Federal 
rulings under correlative provisions of the 
Federal statutes, which in determining the 
source of income require the taxing au- 
thorities to look beyond the trust as an 
entity and to take cognizance of the source 
from which the income is derived. 
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CALIFORNIA INCOME TAX 


Roger John Traynor and Frank M. Keesling, 
School of Jurisprudence, University 
of California 


24 California Law Review, July, 1936, 
p. 493-511 


The incorporation of an income tax in 
the state fiscal system resulted from the 
search for new sources of revenue to alleviate 
the critical condition of state finances. The 
income tax act makes no distinction between 
normal tax and surtax, but provides one 


rate structure for all net income, including | 


ae : ele al> | tributi sh h rtnership i | 
dividends and earned income of individuals, |tributive shares of the partnership income 


| which are taxable to the individual partners 


estates and trusts received or accrued on 
or after January 1, 1935. Residents of the 
state are taxable upon all their net income, 
regardless of whether its sources are within 
or without the state. Nonresidents are 
taxable only upon income from sources 
within the state. 

Estates are taxable upon all their in- 
come, including income from sources with- 
out the state, which is not properly paid 
or credited to beneficiaries during their 
taxable year, if either the decedent, the 
fiduciary, i. e., the executor or administra- 
tor, or the beneficiaries are residents of 
the state. If none of these parties is a 
resident, the tax applies only to income 
from sources within the state. Similarly, 
trusts are taxable upon all income to be 
accumulated for future distribution, regard- 
less of the source from which derived if 
either the settlor, the trustee, or the bene- 
ficiaries are residents of the state, but are 


AX officials and taxpayers of the New England 





THE SCOPE AND NATURE OF THE |taxable only upon income derived from 
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within the state which is to be accumulated 
if all of these parties are nonresidents. 


| Income of an estate or trust which is prop- 


| 
| 


erly paid or credited or distributed or dis- 
tributable to the beneficiaries, and which is 


|not taxable to the estate or trust, is tax- 





New England Tax Conference 


lable to the beneficiaries in its entirety in 


the case of resident beneficiaries, and to the 
extent derived from sources within the 


|state in the case of nonresident beneficiaries. 


The act follows the Federal act with re- 
spect to partnerships. Thus partnerships, 
although not taxable as such, are required 
to file returns disclosing the members’ dis- 


whether distributed or not. 


To prevent 


|tax avoidance through the creation of cor- 


porations, the act provides that a personal 
holding company—defined as in the Fed- 
eral act—shall not be regarded as an entity 
separate and distinct from the shareholders. 

Income may be computed under the act 
as under the Federal act, either on the 
accrual basis or on the basis of cash re- 
ceipts and disbursements, and may be re- 
ported either on a calendar year or fiscal 
year basis. With the exception that no 
credit is allowed for earned income, the 
exemptions and credits allowed by the act 
also parallel those of the Federal act. The 
definitions of net income and gross income 
are the same as in the Federal act, except 
in their specific provision that compensa- 
tion of the officers and employees of the 
state or political subdivisions thereof shall 
be included in gross income. The act like- 
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wise follows the Federal act in providing 
that amounts paid under life insurance 
policies by reason of the death of the in. 
sured, gifts, compensation for personal in. 
juries or sickness, and the rental value of 
dwelling houses furnished ministers of the 
gospel shall be excluded from gross jp. 
come and exempt from tax. 

The provisions of the Federal act re. 
lating to the basis for determining gains 
or losses from the sale or other disposition 


lof property, the recognition of such gains 


or losses, the limitation upon the taxation 
of capital gains and the deduction of cap. 
ital losses are incorporated in the state act 

Deficiency assessments for any year un- 


|der the act, as under the Federal act, must 


be proposed within three years after the 
filing of the return for such year. Over- 
payments of tax for any year either through 
a clerical mistake or otherwise, and regard- 
less of whether or not paid under protest 
or under demand from the Commissioner, 
may be refunded to the taxpayer or cred- 
ited against taxes due from him. The act 
provides, however, that no such credit or 
refund shall be made unless a claim for 
refund is filed within three years from the 
time the return was filed or within two 
years after the overpayment was made, 
whichever period expires the later. 

The provisions of the act respecting in- 
terest on delinquent assessments, the pro- 
visions for protesting proposed deficiency 
assessments, and for appeals are similar to 
the Federal provisions, with the State 
Board of Equalization occupying a position 
corresponding to that of the United States 
Board of Tax Appeals. 


“Interpretation of the Decision of the United States 
Supreme Court in Atlantic Lumber Company v. The Com- 
missioner,” Robert C. McKay, Boston, Mass. 

































































































































































States were afforded an opportunity for coopera- 
tion in the solution of the problem of equitable distribu- 
tion of the tax burden at the Twenty-fourth annual 
conference on taxation held under the auspices of the 
New England State Tax Officials Association in 
Burlington, Vt., October 22 and 23, 1936. 

The program included the following features: 

Round Table Discussions: 

“Pros and Cons of Tax Limitation,” conducted by Pro- 
fessor Fred R. Fairchild, Yale University. 

“Taxation in Rural Communities,” conducted by Pro- 
fessor George B. Clarke, Connecticut State College. 

“Current Problems in Inheritance Taxation,” conducted 
by Assistant Commissioner Farwell Knapp of Connecticut. 

“Current Problems in Connection with the Taxation of 
Gasoline and Alcoholic Beverages,’ conducted by Henry 


F. Long, Commissioner of Corporations and Taxation, 
Massachusetts. 


Subjects and authors of papers which were pre- 
sented at the conference follow: 


“Some Phases of the Undistributed Profits Tax,” Pro- 
fessor Alfred G. Buehler, University of Vermont. 


“The Unincorporated Business Tax and the Cigarette 
Tax,” Ernest S. Goodrich, director, Excise Division, Tax 
Department, Connecticut. 


“The Recent Amendment of the Massachusetts Tax Law 
Relating to Machinery of Manufacturing Corporations,” 
Henry F. Long, commissioner of corporations and taxa- 
tion, Massachusetts. 

“Local Assessment Methods,” R. L. Soule, city assessor, 
Burlington, Vt. 





“Immunity of State Property from Federal Taxation,” 
Oscar F. Leser, chairman, Maryland State Tax Commis- 


sion, and Henry F. Long, commissioner of corporations 
and taxation, Massachusetts. 


Court Decisions 


Alcoholic Beverages.—The tax imposed upon alcohol un- 
lawfully diverted by the holder of an alcohol permit is a 
tax upon the alcohol and not a penalty upon the permit 
holder, and the collection of such tax cannot be restrained 
by injunction.—U. S. District Court, East. Dist. of Penn., 
in Joseph B. Kessler v. Rothensies et al., 15 Fed. Supp. 387. 





Where land, leased to another, was found to contain a 
still and intoxicating liquor, injunction is denied, the owner 
of such land to restrain the Commissioner from levying 
against the owner’s bank account for the collection of 
excise tax due on the liquor found on the leased premises 
—U. S. District Court, Dist of New Jersey, in Walter A 
Barclay v. Harry L. Maloney, Collector of Internal Revenue 
In Equity. No. E-5370. 


Dues and Initiation Fee Taxes.—The Court, adhering to 
its previous opinion holds that fees charged by the Merion 
Cricket Club for playing golf are “dues” within the mean- 
ing of Section 501(a) (1) and (d) of the 1926 Act, as amended, 
where they are assessable against a particular class of 
members electing to play golf, and where there is a “re- 
curring contractual obligation.” “Each case must depend 
upon its own facts, the controlling question being whether 
one who holds golf privileges in the case under considera- 
tion has thereby, in substance, though not necessarily in 
name, become one of a particular class of club members.” 
—U. S. District Court, East. Dist. of Penn., in Frank M. 


(Continued on page 691) 
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PENDING ST 


CONNECTICUT 


Special Session.—The Legislature was 
called in special session November 5, 1936, 
with consideration of subjects limited to 
(1) amendment of the state law relative to 
the time of meeting of presidential electors, 
(2) qualification for unemployment insur- 
ance under the Federal Social Security Act. 


ILLINOIS 


Second Special Session—The Second 
Special Session of the Illinois Legislature 
continues and the following bills have be- 
come law: 


Property Taxes.—%xH. B. No. 81 author- 
izes certain counties to levy a tax to 
liquidate indebtedness incurred for relief pur- 
poses before the townships took over the 
relief administration. Approved September 
30, 1936; effective immediately. 

*H. B. Nos. 85 to 88 amend the poor 
relief tax laws passed earlier at the session. 
H. B. No. 85 amends several sections of the 
township law; H. B. No. 86 amends section 






Jurisdiction 
Alabama (Sp.) .... 
California (Sp.) 
Colorado (2nd Sp.) 
Connecticut (Sp.) .. 





















Illinois (4th Sp.).. 
Indiana (Sp.) 
Kansas (Sp.) 
Kentucky 
Kentucky (1st Sp.) 


Louisiana 
Maryland (Sp.) . 










Alberta 
Alberta (Sp.) 
British Columbia 
Manitoba 
New Brunswick . 


Idaho (3rd Sp.)..... 
Illinois (1st Sp.).... 
Illinois (2nd Sp.)... 
Illinois (3rd Sp.).... 


Kentucky (2nd Sp.)..... 
Kentucky (3rd Sp.)..... 


Dominion Parliament . 


= 








NDER the above heading, report will 

be made of the introduction of and 
action taken on state tax legislation of 
importance to business interests. This 
section will be confined to pending bills 
in state legislatures, and the final report 
will be that of enactment, designated by a 
bold-faced star [%]. This feature is made 
possible through the facilities of the 
Commerce Clearing House Legislative 
Reporting Department, which furnishes a 
twenty-four hour reporting service on all 
subjects for all states. Copies of the text 
of any bill reported may be obtained for a 
service charge of one dollar per bill. 








1 of Article 8 of the cities and villages 
law; H. B. No. 112 amends section 122 of 
the tax levy law; and H. B. No. 88 amends 
the county law. These amendments were 
intended to validate the poor relief tax 


1936 Sessions of State Legislatures 


Convened Adjourned Jurisdiction 

. Feb. 11 Apr. 17 Massachusetts .......... 
~+2s wey 25 May 26 Minnesota (Sp.) .. 

. Mar. 23 Apr. 1 OS a re 
I eee Mississippi (Sp.) ....... 
sae Se 2B July 31 New Hampshire (Sp.)... 
soos OGh. ZS, °sS Bas. 6 re 
va ES | eases BO ONE, ois nceia wis pesergicrs 
0. ee = § Mar. 6 New York (Sp.).... 

.... May 19 June 19 oh eer 
ave ee: S Mar. 18 Pennsylvania (Sp.) .. 
Jno ae oe July 13 Rhode Island .. aa 
<a te Feb. 15 South Cavalima: ........... 
.... Feb. 24 Mar. 7 Texee (300 SRD) i66.0cee 
Mar. 9 Mar. 26 Utah (1st Sp.) ....... 
Mar. 30 May 9 Vermont Sp.) ............ 
.. May 11 July 8 Virginia ...... By pee ee 
. Mar. 4 Apr. 2 West Virginia (Sp.).. 


Canada 
Feb. 6 June 23 Nova Scotia 
.... Feb. 6 Apr. 7 0 ee eee 
+s» ag. 25 Sept. 1 Prince Edward Island... 
ss 00 BOM Zo Apr. 1 Quebec ....... Peer 
.. Feb. 18 ior. 7 Quebec (2nd Session)... 
- Mae.. 5 Apr. 24 Saskatchewan ........ 
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law which had been subject to criticism. 
All approved September 30, 1936; effective 
immediately. 


NEW YORK 


Special Session—The Legislature con- 
vened in special session October 20, 1936 
to consider legislation to permit the polls 
to remain open three hours longer and to 
correct a defect in the proposed referen- 
dum on an eight-hour day for New York 
City firemen. Only these two subjects 
were included in the Governor’s call. 


TEXAS 


Third Special Session.—The Third Spe- 
cial Session of the Texas Legislature con- 
vened on September 28, 1936. The following 
bills affecting taxation have been intro- 
duced: 


Auto Loans.—H. B. No. 34 levies a tax 
of 214% on the face value of automobile 
loans. 


Convened Adjourned 


Jan. 1 July 2 
. Dec. 2,°35 Jan. 25 
Jan. 7 Mar. 26 
Sept. 14 Sept. 19 
May 12 May 13 
Jan. 14 June 19 
Jen. 1 May 13 
. Oct. 20 Oct. 20 
ee ee 
.. May 4 Aug. 6 
. jan. 7 Apr. 30 
Jan. 14 June 6 
MeO Shears 
. Aug. 24 Aug. 28 
Dec. 10,’35 Jan. 24 
Jan. 8 Mar. 20 
. June 15 June 20 


. Mar. 10 May 2 
Feb. 11 Apr. 9 
Mar. 30 Apr. 18 
Mar. 24 June 11 
er Stans 

. Feb. 6 Apr. 1 
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Carbon Black.—-H. B. No. 32 levies a tax 
of 4% upon the first sale of carbon black. 


Cement.—H. B. No. 25 levies an addi- 
tional tax of %4 cent per 100 lbs. of cement. 

H. B. No. 30 levies an occupation tax on 
cement casing in oil, gas or water wells. 

Franchise Tax.—H. B. No. 10 levies a 
franchise tax of 5% of the net income of 
corporations. 


Gas.—H. B. No. 12 raises the natural gas 
tax to 3% of 1% per thousand cubic feet. 


License Taxes.—H. B. No. 4 levies addi- 
tional taxes on gross receipts of various 
businesses. 


H. B. No. 8, omnibus tax bill, taxes gross 
receipts of gas bills, gas, electric, water 
and power companies, telephone and tele- 
graph companies, hotels, transportation 
agencies, natural gas distributing compa- 
nies; increases tax on yeast, yeast malt ex- 
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tract, oil, sulphur and liquors; taxes sales 
of cigars; first sales of automobiles, amuse- 
ments, automobile, refrigerator and radio 
loans, malt syrup and malt extract. Passed 
House October 8, 1936. 

H. B. No. 18 and H. B. No. 19 levy a 
tax on the pari-mutuel betting system. 


Milk.—H. B. No. 33 levies a tax of 1% 
on the gross receipts of companies con- 
densing or powdering milk. 


Oil—H. B. No. 3 raises the oil tax to 
3% cents or 344% per barrel. 

H. B. No. 13 raises the oil tax to six cents 
per barrel. 

H. B. No. 20 levies a tax of 2 cents per 
barrel on oil. 

H. B. No. 21 levies an additional tax of 
1% cents per barrel of oil. 


Property Taxes.—S. B. No. 2 amends the 
penalty feature of the ad valorem tax law. 

S. B. No. 3 validates all levies and assess- 
ments of ad valorem taxes heretofore made 
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by independent school districts. 
Senate October 12, 1936. 


S. B. No. 4 amends the delinquent tax 
law. 


H. B. No. 7 amends the penalty feature 

of the ad valorem tax law. 
B. No. 27 imposes a tax on secured 

debts. 

Quick Silver.—H. B. No. 29 levies ap 
occupation tax on quick silver. 

Sales Tax.—H. B. No. 28 provides fo; 
1%4% sales tax for old age pensions. 

Salt.—H. B. No. 17 provides for the levy 
of an occupation tax on salt. 

Slot Machines.—H. B. No. 46 levies 4 
tax on coin operated machines. 

Sulphur.—H. B. No. 2 raises the sulphur 
tax to 90¢ per ton. 

Utilities—H. B. No. 9 raises the gross 


receipts tax on gas, electric and water com- 
panies. 


Passed 


































































































































































































































Rulings of the Bureau of 
Internal Revenue 


Capital Gains and Losses.—A loss sustained by A in 1934 
upon the sale of property used by him as a personal resi- 
dence from the date of acquisition in 1921 until placed on 
the market for sale in 1929, and thereafter held only for 
that purpose, is not an allowable deduction. The pro- 
visions of Section 23 (j) and Section 117 (d) of the 
Revenue Act of 1934 do not permit the allowance of such 
a loss.—G. C. M. 16793, X V-36-8287 (p. 3). 


Capital Stock Tax.—No addition to the original declared 
value of the capital stock of the M Corporation for the 
vear ended June 30, 1936, will be required to be made 
for the year ending June 30, 1937, by reason of the liquida- 
tion of the N Corporation, a subsidiary, during the M 
Corporation’s income-tax taxable year (calendar year 1936), 
where under Section 112(b)6 of the Revenue Act of 1936 
no recognizable gain resulted from the liquidation.—C. S. 
T. 1, XV-40-8336 (p. 12). 


Contributions Made by Employers Under Wisconsin 
Unemployment Reserves and Compensation Act—Deducti- 
bility for Federal Income Tax Purposes.—Chapters 192 and 
446, Wisconsin Laws, 1935, effective June 26, 1935, and 
September 11, 1935, respectively, materially amended the 
Wisconsin unemployment reserves and compensation act. 
For the purpose of ruling as to the deductibility of prior 
and future contributions made by employers in Wisconsin 
such employers are grouped into three classes, namely, 
(1) those employers who were originally subject to the 
State unemployment compensation law, did not elect to 
follow an exempt plan provided for therein, and who are 
subject to the law as amended in 1935; (2) those employers 
who were originally subject to the unemployment com- 
pensation law, elected to follow an exempt plan provided 
for therein, but who have since accepted the 1935 amend- 
ments; and (3) those employers who were originally sub- 
ject to the unemployment compensation law, elected to 
follow an exempt plan provided for therein, but who have 
not accepted the 1935 amendments. 


Employers falling within group (1) set out above may 
deduct contributions paid or accrued (depending upon the 
method of bookkeeping used) without contest to the Wis- 
consin Industrial Commission, except that employers who 
ceased to be subject to the act prior to January 2, 1936, 
may deduct only contributions which represent payments 
(or accruals) on account of actual and uncontested liabili- 
ties, and employers who have recovered contributions 
pursuant to subsection 9 of section 108.16 may not deduct 
such amounts paid and recovered. Furthermore, such de- 
ductions may only be taken for taxable periods ending 
subsequent to the effective date of the 1935 amendment 








to the Wisconsin unemployment compensation act under 
which contributions become non-recoverable. 


Employers falling within the second classification, 
group (2), may deduct contributions paid or accrued (de- 
pending upon the method of bookkeeping used) without 
contest to the Wisconsin Industrial Commission, except 
that employers who ceased to be subject to the act prior 
to January 2, 1936, may deduct only contributions which 
represent payments (or accruals) on account of actual and 
uncontested liabilities, and employers who withhold or 
recover contributions pursuant to subsection 12 of section 
108.15 are not entitled to deductions for such amounts 
withheld or recovered. Furthermore, deductions may be 
taken only for taxable periods ending subsequent to the 
date on which the employer formally accepts the 1935 
amendments to the Wisconsin unemployment compensa- 
tion act causing him to transfer his prior contributions 
(those made to a special trustee or set up in a special fund 
or bookkeeping reserve) to the Wisconsin Industrial Com- 
mission and making contributions nonrecoverable. 

Employers falling within group (3) are not entitled to 
deductions for any contributions made to a special trustee 
or set up in a special fund or bookkeeping reserve, since 
deductions are only allowable for nonrecoverable con- 
tributions made to the Wisconsin Industrial Commission. 
Employers in this group may deduct only payments (or 
accruals) on account of actual and uncontested liabilities. 

It is held further that no deductions are allowable with 
respect to such contributions if they are capitalized on 
the books of the employer. 

With respect to contributions to the administrative fund, 
the amended law makes no changes. Therefore, in accord- 
ance with the ruling of the Bureau in I. T. 2866, (C. B. 
XIV-1, 54), such contributions are deductible for Federal 
income tax purposes.—I. T. 3005, X V-37-8297 (p. 2). 

Deductions from Gross Income: Pennsylvania Liquor 
Tax.—The 10 per cent tax imposed on liquor sold by the 
Pennsylvania Liquor Control Board, effective June 9, 1936, 
is an allowable deduction in the Federal income tax return 
of the person who purchases the liquor from the board.— 
I. T. 3007, X V-39-8315 (p. 2). 


Excise Tax on Sales of Benzol, Benzene, Naphtha, or 
Other Taxable Liquids to Nonmotor Fuel Users.—Manufac- 
turers or dealers who package naphtha in sealed containers 
of 5 gallons or less, labeled to indicate specific nonmotor 
fuel uses, and who advertise and sell such product for use 
or resale for nonmotor fuel purposes, may sell the product 
so packaged tax-free without obtaining exemption certifi- 
cates from the purchasers.—S. T. 846, X V-39-8320 (p. 11). 


Excess-profits Tax Return Requirements.—Every cor- 
poration required to file an excess-profits tax return on 
Form 1121 for a fiscal year ended after June 30, 1936, and 


(Continued on page 696) 
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Extracts from tax calendars in the Corporation Tax Service published by Commerce Clearing House, Inc. 


Dec. 1 





Creameries, milk plants, cream stations, etc., re-| Dec. 31 , 
port to the Commissioner of Agriculture and All motor vehicle registrations and licenses issued | Dec. 20-—— 








Industries on or before the 1st day of December expire at midnight on December 31st of the Class A private carriers notified of tax due, on or 
each year. Annual franchise tax report required to contain before this date. 
Property taxes—municipal property taxes become the gross and net receipts for all states includ- Motor vehicle carriers notified of tax due, on or 
due on the Ist day of December. ing Arkansas for the year ending December 31st before this date. 
Dec. 20 next preceding. : Dec. 25 
Coal and iron ore mining—monthly report and tax| Chauffeurs’ licenses expire on December 31st of} (Coal mine owners’ royalty tax due on or before 
due. the year in which a license is issued. this date. 
Gasoline tax—monthly report and tax due. year for which issued. - Gasoline distributor’s statements to state oil in- 
Lubricating oils tax—monthly report and tax due.| Report of mussels taken, caught or killed, etc., spector due on or before this date. 
Dec. 31 must be made on or before the 31st day of De- Gasoline tax due on or before this date. 


Architects’ renewal license fees to be paid on or 
before the 31st day of December. ’ 
Corporate report of stockholders due before this 


date. 


Cosmetological schools, shops, etc., licenses expire 





on the 31st day of December. ’ Breeding stock licenses expire at the end of the 

Property taxes—after the 31st day of December in A oO i calendar year. 
each ve the pon = person or yp ag ™ CALIFORNIA — and loan agents’ licenses expire on this 
makes a demand upon all taxpayers who have| Dec. 1—— ate. 
failed to make returns to him for a list of their Beer and wine (manufacturers and importers) Chain store tax license expires. _ 
taxable property, and such demand may be made monthly tax due. . Chauffeurs’ licenses expire on this date. 
by written notice left with the taxpayer at his Gasoline tax due; distributors required to make County treasurers required to forward to each 
residence or | of business, or sent postpaid physical inventory. | other the proportionate share of taxes due for 
by A gg mail, — a — de- Motor — registration fee reduced to 1/12 of ea — “eo = county to another im- 
manded, to the taxpayer’s last nown residence. annual rate. mediately after this date. 

Property taxes—the failure of corporations to make | pee, 5 Dance hall licenses expire at the end of the calen- 
the reports ee — of First one-half of real property taxes and all — year for — issued. | . 
ad ae ee yt “a ate of the year secured personal property taxes delinquent (ex- po 3 ago icenses expire at the end of the 
for which the tax is due, subjects such corpora- cept in certain cities and irrigation districts). calendar year. | 
~~ to a penalty of $5 per day for each day’s Fish packers’ monthly report due. —— of —o to oy comes 
elinquency. schools must renew same on or before 

The ‘ae must return this list by the 3rd —. i b f di each year. . “ deme 
Monday in January following. Alcoholic 4 tte yee —— and import- If land is conveyed between this date and July 1 

— =, Prete. gad Spe = ‘ii following, the grantee shall pay the taxes for 
He e tr gu < y report an the year conveyance is made. p 
ARIZONA — mule or burro transporters’ monthly report Money lenders licenses expire on this date. 
Dec. 1 ° otor vehicle registrations expire on this date. _ 
Express companies’ gross receipts tax due during Kee —o eS = Real rg | brokers’ and salesmen’s licenses expire 
. - on this date. 
nae “ songee Petroleum and natural gas companies’ monthly Poultry egg dealers’ licenses expire. 


Alcoholic beverage licensee’s report due. 


Dec. 15—— Dec. 15 7 
asoli istri , nsi , Gasoline distributor’s return due. 

——a a er epee ae Third installment of personal income tax due. CONNECTICUT 

Gross income tax report and payment due. Dec. 31 Dec. 1—— 

Motor vehicle carrier report and tax due. Imitation dairy products’ monthly report due. Gasoline tax due from distributors. 
Third Monday. Motor vehicle registration fee due. Dec. 1 

Express company gross receipts tax delinquent. Motor vehicle registration application due. Cigarette distributor’s monthly (inventory) report 
pe nrate car line tax delinquent. Slaughter house monthly report due. ue. 

ec. 20—— 


Gross income tax delinquent. 











aes : : Dec. 15—— 

ag vehicle carrier report and tax delinquent. COLORADO Gasoline distributors’ reports due. 

Motor fuel carriers’ report and any tax due. Dec. ; : Dec. 31 ie : 

Dec. 31 Employment agencies must file a report with the Game breeders’ reports due at expiration of license 
Alcoholic beverage licenses expire. deputy state labor commissioner monthly. period. . 
Automobile (used vehicle dealer) license fees due. | Dec. 10 Manufacturers’ reports of motor vehicles tested 
Meat retailers’ license fees due. Class A private carriers must file a report and due. 

Slaughter business license fees due. pay tax for preceding month, on or before this 
ate. 
Motor vehicle carriers must file a report and pay DELAWARE 
ARKANSAS the tax for the preceding month, on or before] Dec, 1 

Dec. 1 this date. Annual report due from persons or corporations 

Arkansas Corporation Commission on or before | Dec. 15—— : licensed to conduct horse racing. 
this date certifies private car or freight line Coal mine owners’ report due on this date. Monthly alcoholic beverage report due. 
company property tax assessment to Auditor of Retail sales tax return and tax due. New Castle County property taxes paid before this 
State on or before this date. Use tax return due. date are subject to a 3 per cent discount. 





STATE TAX CALENDAR 


Ths METURM 


1936 DECEMBER 1996 2%. oN 1936 DECEMBER 1936 
SUN. MON, TUE. WED. THU. FRI SAT. Sy ee Seat re <i, Si eRe SUN. MON. TUE. WED. THU, FRI SAT. 
123 4 5 Ae gorge “ woke 12345 
101112. eR SS BS 10 11 12 

1718 19 0 Ce ee a 17 18 19 

24 95 96 eo ae ge iy 24 95 26 


Paid *, 


ALABAMA Dec. 15 Second Monday. 
Monthly sales tax report and remittance due. Sale of land for delinquent taxes shall commence 
on or before this date of each year. 














cember of each year. , Report of motor fuel deliveries made during the 
The licenses issued to automobile manufacturers preceding month required of all common carriers 


are for twelve months and expire on the 31st on or before this date. 
day of December of each year except as other- 


: : : Dec. 31 
wise specifically provided for. Auto camp licenses expire on this date each year. 





reports due. 








Theatre reports due. 
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Dec. 15 
Gasoiine filling station report due. 

Last day for tax collectors to make demands in 
writing for unpaid property taxes. 
Last day to file alcoholic beverage report. 

Dec. 31 
Commercial fishing licenses expire. 
Creamery permit expires. 

Gasoline tax report and tax due. 








Last day to pay property taxes in New Castle 
County. 
License to deal in commercial feeding stuffs 
expires. 


cense to deal in fertilizers expires. 
acense for fishing boats expires. 
icense to sell liming materials expires. 
License to take soft crabs expires. 
Motor vehicle registration ex»ires. 


DISTRICT OF COLUMBIA 





Dec. 10— 
Alcoholic beverage statements due. 
Dec. 31— 





Monthly gasoline tax report and tax due. 


FLORIDA 
Dec. 1—— 
From this date to Aug. 
sold if “immature.” 
Dec. 10 : 
Gasoline inspection fees and reports due. 
Lime kiln reports and fees due. 


31 no citrus fruit may be 





Dec. 15—— 2 
Chain Store monthly reports and gross receipts 
taxes due. 


Gasoline sales and storage reports and taxes due. 
Dec. 31 ; ; 
Auto transportation company mileage tax reports 
due. 
Fresh water fish dealers’ reports due. 
Last day to secure 3 per cent discount on property 








taxes. 
GEORGIA 
Dec. 5—— Te ' 
Dealers and distributors of oysters and shrimp 
reports due. 
Dec. 20— . ; ; 
Executions issue against delinquent taxpayers on 
this date. 


Gasoline reports and taxes due. 
General property taxes delinquent. 
Railroad and express companies’ 
after this date. 
Dec. 30 
Motor carriers’ monthly report due. 
Dec. 31 
Carbonic acid gas report and tax due. 


taxes delinquent 








IDAHO 
Dec., First Monday 
The Board of County Commissioners of each 
county in Idaho meets as a Board of Equaliza- 
tion on this date each year for the purpose of 
equalizing the assessment of all property entered 
upon the subsequent personal property assess- 
ment roll and determining complaints in regard 
to the assessment of such property, allowing or 
disallowing exemptions and rebates. Such busi- 
ness must be completed and the Board must 
adjourn by the 3rd Monday of December. 
Dec. 10 
Beer excise tax and report due. 
Monthly report of dealers in dairy products sub- 
stitutes due. 
Dec. 15 
Electric light and power companies’ 
kilowatt tax due. 
Gasoline dealers’ report and tax due. 
Report and license tax of electric generating com- 
panies due. 
Retail sales tax and return due. 


Third Monday: 
Any person paying taxes on migratory livestock 
may obtain a rebate on the amount paid in 
excess of the amount due in any county or an 
adjustment of the amount of taxes levied upon 
such property: provided, that a duly verified 
claim for such rebate is filed with the clerk of 
the Board of County Commissioners on or before 

this date in year in which taxes are levied. 

On or before this date the owner of migratory 
livestock may file with the clerk of the Board 
of County Commissioners, of the county wherein 
such property is first listed in that year, a peti- 
tion for deduction from his assessment for the 
length of time such livestock has been assessed 
in other counties, accompanying same with evi- 
dence of such assessments. 

Fourth Monday 

All taxes levied on shares of capital stock of banks 
must be paid by banks prior to this date in year 
such taxes are levied. 











report and 











| 
| 
| 
| 
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All taxes shown on the personal property assess- 
ment roll, and on any subsequent roll, become 
due and payable to the assessor (county) on 
demand, and, if unpaid, shall become delinquent | 
on this date, together with a penalty of 10 
per cent of the amount of such taxes as shown 
on the assessment roll. 

Dec. 3i——— 

At the time of filing a certified copy of articles of 
incorporation of any corporation, when filed on 
or between the Ist day of October and the 3lst 
day of December, in any year, a sum equal to 
 _iaeneaaae of the annual license tax shall be 
paid. 

Commercial fertilizer registration fee is payable 
annually to the Commissioner of Agriculture on 
or before this date. 

Manufacturers and importers of commercial fer- 
tilizers (brand registration) file annual report 
with the Commissioner of Agriculture. 


ILLINOIS 
Dec. 1 
Date of delivery of property tax books for all 
property taxes by County Clerk to town, district 
or county tax collectors. Collection procedure 
is inaugurated by the mailing of tax bills at 
least 30 days before the delinquent date of real 
property taxes, to-wit, May 1 as to the first 
installment and August 1 as to the second in- 
stallment. In counties of 250,000 population or 
more (Cook County), in the event of a general 
reassessment of real property, the County Clerk, 
upon completion of the tax books, specifies a 
date for the delivery of same to the tax collect- 
ing officials, which procedure is followed for the 
period of five years next ensuing upon comple- 
tion of the reassessment. Lien of personal prop- 
erty taxes attaches. 
Dec. 5 
Cold storage warehouse monthly report of food 
held in storage due. 
Dec. 10 
Fur dealers’ report of business transacted in No- 
vember due. 
Dec. 15 
Alcoholic beverage tax return of manufacturers 
and importing distributors due between 1st and 
15th of each month. 














Petroleum products inspection fees for October 
due. 
Retailers’ occupation (sales) tax reports and taxes 
due. 
Dec. 20—— 


Last day for distributor of motor vehicle fuel to 
make monthly return and to pay tax. 
Last day for non-distributors to file monthly motor 
fuel report and pay tax. 
Last day for registered brokers to make return of 
sales of motor fuel. 
Dec. 30 : 
Last day for carriers to file monthly report of 
motor fuel delivered during previous month. 
Dec. 31 E . 
Feed stuffs annual license fee due during month of 
December. 
Feed stuffs statement of 
for sale during month o 
Mussel license holders’ 
taken due. 


Park retailers’ licenses to sell alcoholic beverages 
expire on this date. 








roduct sold or offered 
December due. 


annual report of mussels 


INDIANA 
Dec. 1 
Employment agency reports due. 
Semi-monthly payment of excise taxes on malt 
products and alcoholic beverages due. 
Dec. 10 
Petroleum oils inspection fees due. 
Dec. 15—— 
Bank and trust company reports due. 
Common carriers’ gasoline reports due. 
Imitation condensed milk tax due. 
Semi-monthly payment of excise taxes on malt 
products and alcoholic beverages due. 
Dec. 20 
Bank and trust company taxes and building and 
loan association reports and taxes due. 
Dec. 25 
Gasoline dealers’ reports and taxes due. 
Dec. 31 
Assessment date for intangibles not susceptible of 
being stamped. 
Motor vehicle registration expires. 
Private car company taxes due. 

















IOWA 

Dec. 1 

Annual corporation report—Additional penalty of 

$4 is imposed for failure of any corporation to 

make its annual report and pay its annual fee 
to Secretary of State before this date. 











First Monday in Dec. 
On all personal property taxes not paid on o; 
| before this date an additional penalty of 5 pe 
cent is collected. 
| Dec. 15 
Small loans licensees required on or before thi, 
date to pay to the Superintendent of Lanking 
an annual license fee. 
Dec. 31 
Annual corporation report—If on the first day of 
January, any corporation has not filed its annua 
report and paid its annual fee, together with all 
monthly penalties due, the Secretary of St: ate is 
required to furnish the Attorney General with 
list of delinquent domestic corporations, Attor 
ney General may direct the county attorney oj 
the county in which the corporation 
principal place of 
collection of fee. 








Nas tts 


business to bring suit for 


KANSAS 

Dec. 1 
Express company gross receipts taxes due. 

Dec. 10 
Oil inspection reports due. 

Dec. 15 
Motor carrier reports and fees due and lien at. 

taches. 

Dec. 20 
‘irst installment of property taxes delinquent. 
Car company taxes delinquent. 

Dec. 25 
Gasoline reports and taxes due. 

Dec. 31 
All second class city licenses except for shows, 

theatres and other exhibitions expire on this 
date or on June 30. 

Corporations withdrawing from State on or before 
this date not liable to franchise taxes for such 
year. 

Employment agency licenses expire. 

Express company gross receipts taxes delinquent. 

Hotel, restaurant, rooming and apartment house 
licenses expire. 

Motor vehicle registration expires. 

Mussel licensees’ reports due. 

Non-safety film licenses expire. 























KENTUCKY 


Dec. 1 
Race track reports due. 
Race track license tax due. 

Dec. 5 
Employment agency reports due. 

Dec. 10 
Breweries and manufacturers of beer and wine file 

monthly report and pay barrel tax on this date. 
Monthly alcoholic beverage report of hotels, res- 
taurants and clubs due. 
Monthly excise tax report of blenders and recti- 
fiers of distilled spirits and excise tax due. 
Refinery monthly reports due. 

Second Monday ; 
Real estate of delinquent taxpayers in cities of 

the second class sold for city taxes on this date. 

Dec. 15 
Franchise tax due not later than 30 days after 

this date. 
Motor carrier mileage tax due. 
Motor carrier operators’ reports due. 

Dec. 20—— 

Crude petroleum transporters’ monthly reports due. 




















Oil production tax due. 
Dec. 31 
Gasoline reports (except refinery reports) and 
taxes due. 


Hotel and restaurant certificates expire. 
Mussels licenses expire. 

Oleomargarine licenses expire. 

Mussels reports due. 

Slaughter house reports due. 





LOUISIANA 
| Dec. 1 
Second installment of New Orleans personal and 





public utility property taxes due during this 
month, 
Third installment of New Orleans real property 


taxes due during this month. 





ec. § 
Wholesale fish dealers’ report due. 
| Dec. 10 
Oyster severance tax report due. 
Parish gasoline tax reports and tax due. 
| Reports and tax on imported kerosene due. 
Returns from shrimp freighters and ice boats due. 
Reports of imported alcoholic beverages due. 
Reports of imported gasoline due. 
Ps severance tax report and tax due. 
ec. 
Baton Rouge municipal property taxes become 
delinquent. 
Carriers’ reports of gasoline transported due. 
ew reports of alcoholic beverages transported 
ue. 
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20 
Oe hole. beverages tax reports and taxes due. 
Gasoline tax report and taxes due. 
Kerosene tax report and taxes due. 
Dec. 30 
Oyster severance tax due. 
Severance tax on brine report and taxes due. 
31 
“" Al motor vehicle registrations expire. 
Annual capital stocks statement of foreign cor- 
porations | due. 
Auctioneers’ reports in the city of New Orleans 
due. 
Auctioneers’ semi-annual reports and tax payments 
due except in the Parish of Orleans. 
General state and parish property taxes due. 
Lake Charles city property taxes due. 
Monroe real property taxes due. 
Oyster shippers’ and wholesalers’ reports due. 
Public utility supervision and inspection fee due. 
Real estate brokers’ and salesmen’s licenses expire. 
Tax liens for taxes of current year become legal 
mortgages on property. 
Transient merchants’ licenses expire. 








MAINE 


Dec. 1 
Gasoline tax due. 
If franchise tax is not paid on or before this date, 
charter is subject to forfeiture. 
Sardine packing license expires. Y 
Small loan agency monthly reports due. 


Dec. 1-31 ’ : ; ee 
Milk gathering stations’ license applications may 
be presented. 


Dec. 10— : 
Inspection fees for packing of food due. 
Sardine packing inspection fees due. 


Dec. 15 
Application fee and report of sporting camps due. 
Gasoline tax sales report due. 

One-third of railroad and street railway company 
tax payable. 

Dec. 31 
Commercial feeding stuffs registration renewable. 
Commercial fertilizers’ registration renewable. 
Drug store and apothecary licenses renewable. 
Fungicide and insecticide registration renewable. 
Fur buyers’ reports due. 

Game and fur farmers’ reports due. 

Lightning rod agents’ licenses renewable. 

— vehicle dealers’ fees due on or before this 
date. 

Motor vehicle manufacturers’ fees due on or before 
this date. 

















Motor vehicle operators’ or chauffeurs’ licenses 
expire. 

Motor vehicle registration terminates at midnight 
this date, ; y 

—- of dealers in deer skins and deer heads 
ue. 


Retail deer dealers’ reports due. 
Security dealers’ registration expires. 
Taxidermists’ reports due. 


MARYLAND 





Dec. 1 
Additional penalty accrues upon this date upon 
franchise taxes of domestic ordinary business 
corporations and foreign corporations Pe upon 
capital employed, State taxes upon distilled 
spirits and franchise taxes of domestic and for- 
eign corporations based upon gross receipts. 
tuggists’ applications for licenses, accompanied 
by fees, due. 

Foreign corporations subject to franchise tax upon 
capital employed which fail to pay annual fran- 
chise tax by this date, or within 30 days of 
rendition of account, shall forfeit right to do 
business in Maryland until all taxes, interest 
and penalties are paid. 

Dec. 5—— 

Last day to file cold storage warehouse monthly 
report. 

Last day to file monthly account of tobacco sales 
on or through Baltimore market. 

Dec. 10 

Last day to file monthly statement or declaration 
of insurance brokers, agents or solicitors. 

Last day to make return and pay distilled spirits 
tax. 

Last day to pay admissions tax. 

ec. 15 

Milk control fees due. 

Dec. 20 
—" rse racing statement due on or before this date. 

ec. 31 

Annual certificate of registration of motor vehicles 
expires and annual renewal fees due. 

Annual statement of tons of fertilizer sold by 
importers, dealers, or agents, due. 

Commercial fishing licenses expire. 

Feeding stuffs commercial (registration and inspec- 
tion) licenses expire on this date. 
ast day to file beer tax report and pay tax on 

beer sold during preceding month. 























Dec. 1 


Dec. 10 


Dec. 15 


Dec. 31 


Dec. 1 


First Monday 


Dec. 5 
Dec. 10 


Dec. 15 
Dec. 20 
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Last day to file dealer’s report and pay tax on 
gasoline sold or used during next preceding 
calendar month. 

Last day to pay cosmetics tax. 


MASSACHUSETTS 





Persons aggrieved by a tax may on or before 
December 1 of the year to which the tax relates 
apply for an abatement. 

Telephone and telegraph companies application to 
Commissioner for abatement due. 





Alcoholic beverage excise tax return and tax due. 
Assessment of omitted —. for Fn sed tax- 
ation between December 10 and December 20. 





Cold storage warehouse reports due. 
Motor fuel distributor’s return and tax due. 





Property taxes on omitted property due, unless 
bills mailed after December 26, in which case 
taxes due 10 days after mailing of bill. 


MICHIGAN 





Last day to file verified statement and pay ton- 
nage tax. 

Lien date for real and personal property taxes. 

Motor SE 5 ere may be renewed be- 
tween Dec. 1 and Jan. 1. 

Severance tax and reports due. 





State and county, city and school taxes due, ex- 
cept where city and/or school taxes are collected 
upon the July roll or are subject to special 
charter provisions. 





Gasoline—common carrier’s statement due. 





Fur dealers—last day to make monthly report. 
Common and contract carriers’ monthly report due. 





Monthly sales tax and return due. 





ao’ gular distributor’s statement and tax 
ue. 
Severance tax and reports delinquent. 
Dec. 30 
Detroit taxpayers paying one-half of city taxes 
before Aug. 1 may have remainder extended 
to Dec. 30. 
Dec. 31 
Assessment date for public utility property pay- 
ing specific taxes. 
Commercial feeding stuffs license expires. 
Employment agency license expires. 
Fur dealers—license expires. 
Last day to pay commercial fertilizers license fee. 
Motor vehicles—registration expires. 
Real estate brokers’ and salesmen’s license ex- 
pires 
Transient merchants—license expires. 








MINNESOTA 





Dec. 5 
Cold storage warehouse reports due. 
Dec. 10 
Liquor reports of wholesalers, brewers and dis- 
tillers due. 
Live stock commission merchants’ 
Dec. 15 
Gasoline tax and fees due. 
Interstate carriers truck mile tax and report due. 
Oil inspection fees due. 
Dec. 20 
Common carriers’ liquor reports due. 
Dec. 31 
Cigarette licenses expire on this date. 
Commercial canneries’ licenses expire on this date. 
Cream testing operators’ licenses expire. 
Fish hatcheries and hoop net licenses expire. 
Game and fur farm licenses expire. 
Hotel and restaurant licenses expire. 
Inspection fee of canneries due. 
Live stock dealers’ licenses expire. 
Mussel dealers’ licenses expire. 
Reports of mussel dealers due. 





statements due. 











MISSISSIPPI 





Dec. 1 
Admission (amusement) tax and report due be- 


mail to each privilege tax payer holding an 
annual license and whose license will expire in 
January a notice thereof and a_renewal blank. 
On or before this date the State Board of Public 
Accountancy mails forms to public accountants 
for registration. 
tween the Ist and 10th of each month. 
Privilege license tax issued to public utility cor- 
porations for part of year expires on this date. 
Privilege taxes assessed against electric light and 
power, express, pipe line, railroad, sleeping car, 
telegraph and telephone companies are due on 
this date. 


Dec. 5 






Dec. 31 


Dec. 1 


Dec. 25 


Dec. 31 


On or before this date the collector is required to 
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Oyster packers and canners file sworn statement 
on this date as to the number of barrels of 
oysters purchased and caught during the pre- 
ceding month. 

Oyster, sea food, etc., monthly inspection tax is 
due on this date. 





Wholesale oyster and sea food dealers file monthly 
report on this date. 


Dec. 10—— 


Admission (amusement) tax and report is due 
between the Ist and 10th of each month. 

Every dealer in motor vehicles shall file a monthly 
report with the tax collector on this date. 

Motor vehicle monthly mileage tax reports are 
due on or before this date. 


Dec. 15—— 


Common carriers must file monthly report, on this 
date, of gasoline and oil delivered by them. 

Distributors and wholesale dealers of gasoline file 
—? report and pay monthly tax on this 

ate. 

Last installment of the income tax is due on or 
before this date where the return is made on 
the basis of a calendar year. 

— gross sales tax and report due on this 

ate. 

Retail dealers in gasoline file monthly report on 
this date. 





Engineers’ 
this date. 

The license of certified public accounts expires on 
this date. 


certificates of registration expire on 


MISSOURI 





Corporations which register on this date or within 
30 days thereafter pay a $35 registration fee. 

Railroads must have all property taxes paid by 
this date. 


Dec. 15—— 


Gasoline—statement of distributors and dealers 


ue. 
Sales tax monthly return due. 





Gasoline—tax due 
—distributor’s and dealer’s report of gasoline 
received due 
—transporter’s statement due. 





Assessment date for annual franchise tax. 

Corporations failing to register and pay registra- 
tion fee on or before this date, forfeit their 
corporate rights and privileges. 

Game breeders’ license expires. 

Game transporters’ and importers’ permit expires. 

In Jackson County an additional tax of ten per 
cent shall be added as penalty upon taxes col: 
lected after this date. 

Jackson County property taxes delinquent. 

Manufacturers’, wholesalers’ and dealers’ tax due. 

Second class city property tax due between Sep- 
tember 1 and this date. 

Soft drink report due. 

The mattresses’ permit remains in force and 
effect until the end of the calendar year in which 
issued. 

Dec. 31, 1933-—— 


Penalties and interest on personal and real estate 
taxes delinquent for 1932 and prior years, shall 
be computed after this date on same penalty 
basis as taxes delinquent for 1933. 


MONTANA 
Dec. 1—— 
Taxidermists’ reports are due. 


Dec. 10—— 

Creameries, butter, cheese, or ice cream factories’ 
reports are due. 

Milk or cream buying stations’ reports due. 

Dec. 15 

Alcoholic beverages, brewers’ and wholesalers’ 
monthly reports and excise tax due. 

Dealers’ monthly gasoline tax and report due to 
—_ Board of Equalization on or before this 

ate. 

Railroads and common carriers file monthly report 
on or before this date with State Treasurer and 
State Board of Equalization of gasoline deliv- 
ered in state. 


Dec. 20——— 
Oil producers’ 
tax due. 


Dec. 31 

Cement dealers’ licenses expire on this date fol- 
lowing date of issuance. 

Chain store licenses expire. 

Coal, retail dealers’ licenses expire. 

Manufacturers and importers of commercial fer- 
tilizers pay annual license fee and file report 
with Commissioner of Agriculture. 

Oil producers’ license tax, second installment, due. 

Public warehousemen’s reports are due. 





additional license tax report and 
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NEBRASKA 

















Dec. 15—— 









































Dec. 1 Manufacturers, distributors, transporters, storers, 
All city taxes in cities of the first class become warehousemen and importers of alcoholic bev- 
due. erages reports due. : 
City personal taxes for City of Lincoln become| Outdoor advertisers must pay permit fee between 
delinquent. the Ist and 15th day of December. 
First day to mail delinquent personal property tax| Persons dissatisfied with findings of County Board 
notices. 








of Taxation may file application for review with 
the State Board of Tax Appeals within one 
month from the date fixed for final decisions by 
the County Boards of Taxation. 
Dec. 20 
Small loan businesses must pay license fee on or 
before this date. 
Dec. 31 
Distributors of motor vehicle fuel file monthly 
reports on or before this (last business day of 
month) date. 
Motor vehicle registration license expires and cer- 
tificate becomes void on this date. 
Transporters of gasoline must, within 30 days after 


First installment of personal property taxes be- 
comes delinquent on this date. 

First installment of personal property taxes in the 
City of Omaha becomes ddknuneen on this date. 

Manufacturers and distributors of alcoholic liquor 
at wholesale must make a return with the Liquor 
Control Commission between the first and 
fifteenth of each month showing amount of 
liquor manufactured and sold during the pre- 
ceding month. 

Taxes of car companies become delinquent. 

Taxes of non-resident motor vehicle carriers be- 
come delinquent. 






















































































Dec. the close of each month, furnish a statement, 
Reports of public grain warehouses due. to the State Tax Commissioner, of all deliveries 
ee. 16a to points within or without in New Jersey. 





Employment agencies’ reports due. 
Railroad monthly reports of passes due. 
Dec. 15 
Gasoline carriers’ reports due. 
Gasoline dealers’ reports and taxes due. 
Reports and taxes of retail imitation butter deal- 
ers due. 
Dec. 30—— 
Penalty accrues on unpaid franchise 
domestic (non-profit) corporations. 
Dec. 31 
At the end of the calendar or fiscal year, an annual 
notice of the amount of all existing debts shall 
be published in some newspaper. 
Cold storage warehouse certificates expire. 
notices. 
Commission merchants’ permits expire. 
Last day to mail delinquent personal property tax 
Licenses for automatic seales expire. 











NEW MEXICO 











Dec. 1 
First installment of property taxes delinquent. 
say =a dealers’ and retail dealers’ license fee 

ue. 

Motor vehicle property taxes due. 

First Monday 
Date of sale of land for delinquent taxes. 

Dec. 15—— 

Gross income (occupational) taxes and reports due. 

Third Monday 
Express company gross receipts are due and de- 

linquent. 

Dec. 20— 

Motor carrier reports and taxes due. 

Pipe line license fees due. 

Dec. 25-—— 

Gasoline distributors’, retail dealers’ taxes and re- 
ports due, taxes and reports on gasoline pur- 
chased from unlicensed distributors and dealers 
due, carriers’ reports due. 

Dec. 31 
—— carrier transportation agents’ license fees 

ue. 

Motor vehicle registration renewable. 
































taxes of 































































































NEVADA 














Dec. 1 
Petroleum products report and fees due. 
First Monday 
First installment of property tax due. 
Dec. 25 
Gasoline (motor vehicle fuel) dealer’s and user’s 
reports and taxes due. 
Dec. 31 
Creamery license expires. 
Dairy products’ license expires. 
Motor vehicle registration expires. 
Real estate salesmen’s or brokers’ licenses expire. 









































NEW YORK 














Dec. 5—— 
Cold storage warehouse monthly report due. 
Dec. 15—— 
Last grievance day for village assessments. 
Dec. 30—— 
Second installment of village taxes due where pay- 
able in two installments. 
Dec. 31 
Commercial Feedin 
sell commercial 
this date. 
Commercial Fertilizers—Annual license fee to sell 
commercial fertilizers due on or before this date. 
Motor vehicle registration, including the registra- 
tion of motorcycles and of manufacturers and 
dealers, and of omnibus corporations, expire on 
this date; registration required to be renewed 
annually, to take effect on the first day of 
January. 












































NEW HAMPSHIRE 














Dec. 1 
Gasoline distributor’s monthly tax due. 
General property taxes payable to local tax col- 
lectors are due. 
Interest on delinquent taxes begins. 
Dec. 10—— 
Monthly beverage report and fee of on-sale and 
off-sale permittees due. 
Monthly report of agents of unlicensed fire insur- 
ance companies due. 
Monthly report of foreign 
wholesalers due. 
Monthly report of manufacturers and wholesalers 
of beverages due. 








Stuffs—Annual license fee to 
eeding stuffs due on or before 

































































manufacturers and 














NORTH CAROLINA 






































Dec. 1 
Dec. 15 é : : : 
Monthly report of gasoline distributors due. 7 age all period on property 
Dec. 31 


Dec. 10—— 
Alcoholic beverage excise tax is due on or before 
the 10th day of each month. 
Ice cream manufacturers’ reports due. 
Dec. 15—— 
Gross sales return and tax due on or before this 
date where sales are reported on a monthly 











Annual license expires. 
Annual certified statement due. 
Annual registration expires. 









































NEW JERSEY 


























Dec. 1—— basis. 
Mailing of property tax bills for the following | Dec. 20—— 
first and second installments computed at one- Gasoline tax and report due. 
half of the complete tax last previously levied | Dec. 29—— 





to be completed by this date. 
On or before this date distributors pay gasoline 
tax. 
Outdoor advertisers must pay permit fee between 
the Ist and 15th day of December. 
Railroad and canal property taxes payable between 
une 1 and December 1. taxes not paid 
efore December 1, company shall be consid- 
ered in default. 
Unpaid taxes on realty become a lien, as of this 
date, in the year in which they fall due. 
Dec. § 
Cold storage warehouses file report. 
Dec. 10 
Operators of interstate busses file monthly state- 
ment on or before this date. 
Operators of motor busses, within the limits of a 
“municipality,” file a statement and pay the 
gross receipts tax on or before this date. 


Commissioner certifies franchise tax delinquencies 


to Secretary of State 90 days after due date. 
Dec. 31 


Oleomargarine licenses expire. 






































NORTH DAKOTA 








Dec. 1 
Beverage license fees due during December. 
Concentrated commercial feeding stuffs statements 
and fees due during December. 

Commercial fertilizers statement due during De- 
cember. 

Oil inspection reports and fees due. 

Tractor fuel oil report and fee due. 

Dec. 10— 

Grain warehouse reports delinquent. 

Oil inspection fees delinquent. 

Tractor fuel oil fees delinquent. 
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Dec. 15—— 
Fourth installment of income tax on calendar year 
basis due. 
Gasoline reports and taxes due. 
— motor carriers mileage report and taxes 
ue. 
Dec. 20-——— 
Surety liable on oil dealers’ bonds. 
Dec. 31 
Beverage license fees due during December. 
and fees due during December. 
Commercial fertilizers statement due during De. 
Concentrated commercial feeding stuffs statements 
Cream station and dairy monthly reports due. 
Dairy products semi-annual reports due. 
cember. 
Grain warehouse reports due. 
Imitation ice cream licenses expire. 
Motor vehicle registration renewable. 
— and co-operative telephone company taxes 
ue. 
Property taxes due. 
Taxes become a lien upon real estate as between 
vendor and purchaser. 
Tourist camp licenses expire. 
Used automobile dealers’ licenses expire. 





OHIO 





Dec. 1 

Personal tax lien record filed, making personal 
taxes over $100 a lien on real estate. 

Tax commission certifies to secretary of state list 
of railroad, including street, suburban and in. 
terurban corporations which without lawful ex- 
tension of time have failed for 90 days to file 
proper returns. . 

Upon request of tax commission attorney general 
is required to institute quo warranto or injunc- 
tion proceedings. 

Dec. 5—— 

Last day for employment agencies to file monthly 
report. 

Tax Commission fixes date in the preceding No- 
vember as the assessment date and lien date 
for deposits in financial institutions. 

Dec. 10—— 

Admissions tax reports and payments due. 

Alcoholic beverage tax reports due. 

Dec. 15 

Day on which excise tax on all utilities except 
motor transportation corporations beeomes delin- 

Last day without penalty for all utilities except 
motor transportation corporations to pay excise 
tax. 
quent. 

Monthly report of unregistered dealers in motor 
vehicle fuel due. 


Dec. 20—— 

Last day for filing complaints, with county board 
of revision, against valuations, unless time is 
extended on first collection period. 

Last day for payment, without penalty, of first 
half a real property and public utility real and 
tangible personal property taxes assessed during 
current year, if paid in two installments, where 
time has not been extended; first installment 
due if paid in ten installments. 

Last day without penalty for dealer to report sales 
or taxable use of motor vehicle fuel during pre- 
ceeding calendar month. 

Private motor carriers’ monthly report and emer- 
gency tax due. 

Dec. 30—— oe 
Last day for filing complaints with tax commission 
concerning exemption of real property. 

Transportation companies including pipe lines, re- 
port all deliveries of motor vehicle fuel in Ohio 
during preceding calendar month, 

Dec. 31 
Date of taxable status of personal property of 
express, telephone, and telegraph companies. — 
Expiration date of state licenses for corporations 
selling agricultural lime and limestone, agricul 
tural seeds, commercial fertilizer, feed stuffs, 
insecticides and fungicides, and for cleaning and 
dyeing corporations and real estate brokers and 

salesmen. 

Gasoline tax for preceding calendar month due. 

Last day to file monthly fishing report. 








OKLAHOMA 
Dec. 1 
Excise tax on petroleum: report and tax due. 
Gross production tax and report on oil and gas 
due. 
Dec. 5 
Reports from mines (other than coal) due. 
Dec. 10—— Tee 
Report and tax of wholesalers of non-intoxicating 
alcoholic beverages due. ji 
Report of manufacturers of non-intoxicating alco- 
holic beverages. 
Dec. 15 
Gasoline tax and reports due. 
Gas pipe line reports of daily meter readings due. 
—_ report and tax of motor vehicle carriers 
ue. 
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ec. 20—— 

Monthly sales tax and report due. 

Reports from coal mines due. | 

The assessment of gross receipts tax on trans- 
portation and transmission companies is made 
between the Ist and 20th of December. 


Dec. 31 : 
Fur dealers’ reports due. _ 
Oleomargarine licenses expire. : 
Property of express companies reported as of this 
date. 





OREGON 





. 1-31 
*E caaeeial fertilizer manufacturers, importers or 
other persons before selling, offering or expos- 
ing for sale any brand must pay annually during 
December a license fee to the State Depart- 
ment of Agriculture. 
Special motor carriers’ monthly fee due. 


Dec. 10 ; 
Oil well license tax and report due on or before 
this date to county treasurer. 


ec. 15 
Oh poundage fee and report and meat deale?s’ 
report due on or before this date. 
Fourth quarterly installment of property taxes due. 
Gasoline tax and report due to Secretary of State 
on or before this date. 


Dec. 20 
Alcoholic beverage excise tax and report due. 
Motor carriers’ tax due on or before this date. 











Dec. 31—— 
Aircraft registrations expire on this date each 
year. Renewal takes effect on January 1st each 
year. 


Alcoholic beverage licenses expire. 

Beverage manufacturers’ and dispensers’ licenses 
expire. 

Motor vehicle loans license terminates on last 
day of calendar year. 

Motor vehicle registrations, dealers’ licenses and 
chauffeurs’ licenses expire. 

Public dance hall licenses expire on this date. 

Real estate brokers’ and salesmen’s licenses expire 
on this date. 


PENNSYLVANIA 
Dec. 1 
Annual license fee of dealers and brokers in do- 
mestic animals due. 
Applications for renewal of manufacturers’ liquor 
ermits which are scheduled to expire on 
| geen 31st should be filed on or before this 
ate. 
Second half of license tax on street railways in 
Pittsburgh due. 
Six per cent penalty accrues on delinquent taxes 
in cities of the first class. 
First Monday 
Annual reports of private bankers due. 
Dec. 10 
Amusement tax monthly 
due. 
Liquor importers’ reports to Department of Reve- 
nue due. 
Malt beverage tax report to Department of Reve- 
nue due. 
Dec. 15 
Estimated advance payments of corporate net in- 
come taxes to secure 4 per cent per annum 
discount must be made on or before December 
15, 1935. 
Liquor manufacturers’ reports and taxes to De- 
partment of Revenue due. 
Motor vehicle registration cards for the succeeding 
_ year may be issued on and after this date. 
Six months after June 1 
County taxes delinquent six months after notice 
published. 
9 days after second Monday of September. 











reports and payments 














County imtertriennial assessment completed in 
counties of fifth to eighth classes. 
Dec. 31 


Alcoholic liquor manufacturers’ permits expire. | 

Amusement tax licenses and permits expire on this 
date. 

Boat or net fishing licenses expire. 

Cigarette tax permits expire on this date. 

In‘all counties of the 5th to 8th classes the assess- 


ors are required to complete the triennial assess- 
Such assessment 


ment on or before this date, § z 
is made every third year beginning with 1933. 


Monthly reports and tax a of a 
preceding 


and carriers of fuels 
month) due. , 

Motor vehicle registration expire. 

Motor boat licenses expire. 


Oleomargarine licenses expire. 


liqui (for 


Real estate brokers’ and salesmen’s licenses expire. 
Security dealers’, agents’ and salesmen’s registra- 


_tions expire. 


enement house operators’ licenses in cities of the | Dec. 20 


first class expire. 
















Dec. 10—— 


STATE TAX CALENDAR 


RHODE ISLAND 


Gasoline distributors’ monthly tax due. 
Dec. 15 

Gasoline distributors’ monthly reports due. 
Dec. 31 

Annual small loans’ license expires. 

Bill collectors’ licenses expire. 

Bottlers’ permits expires. 

Registration of motor vehicles and trailers expires. 

Registration of motor -vehicles owned by manu- 

facturers, assemblers, or dealers expires. 
Scallop fishing licenses expire. 








SOUTH CAROLINA 
Dec. 1-10 

Admissions to amusements return and stamp tax 
due between these dates. 

Power tax and report of public utilities due be- 
tween these dates. 

Dec. 

Fisheries monthly stamp report due not later than 
this date. 

Dec. 5 

Fishing license tax report is due within 5 days 
of the end of each calendar month. 

Oyster or clam shuckers stamp report must be 
mailed on or before the 5th day of each suc- 
ceeding month. 

Sturgeon, caviar or shad dealers file a report 
within 5 days of the end of each month. 

Tobacco warehousemen required to file statement 
on or before the 5th day of each month. 

Dec. 20 

Gasoline tax and report of dealers, distributors, 
importers and storers due on or before this date. 

Dec. 31 

All property taxes shall be due and payable be- 
tween the 15th day of September and the 31st 
day of December after their assessment in each 
and every year. 

Every telegraph, express, sleeping car, and every 
telenhone company required to make out and 
deliver a property tax statement with reference 
to this date. 

Phosphates royalty must be paid at the end of 
every quarter, or three months, the first quarter 
to commence to run on the first day of January 
each year. 

Property taxes ate delinquent if not paid by 
December 31st. Penalty of 1 per cent of prop- 
erty tax is added if tax is not paid by this date. 














SOUTH DAKOTA 


Dec. 1 
Warehouse reports due. 
Dec. 10 
Distress warrants issue for delinquent personal 
property taxes. 
Employment agency reports due. 

Dec. 15. 
Gasoline reports and taxes due. 
Inspector of petroleum products 

report. 
Monthly sales tax report and tax due. 

Third Monday: 

Sale of real estate for taxes. 

Dec. 31 
Chain store licenses expire annually. 

Chain store report and tax due within 30 days after 
this date. 

Dairy products license fees due. 

Information at the source returns due within 90 
days of this date. 

Net income tax return of corporations and indi- 
viduals and first installment of tax due within 
90 days of this date. 

Severance tax and report due within 30 days after 
this date. 











may require 








TENNESSEE 





Dec. 1 
Third installment of the franchise tax is due. 
Dec. 1-31 
Renewal of a general contractor’s license may be 
renewed at any time during the month of 
December. 
Dec. 31 
Oils and volatile substances quarterl 
be furnished as of the last day of 








report shall 
ecember. 


TEXAS 
Dec. 1 
Cigarette tax—Wholesale dealer’s report of drop 
shipments due. 
Report of emigrant agents due. 
Dec. 2 
Last day to file for renewal of alcoholic beverage 
licenses. 


Dec. 15—— 








shipments due. 





| Gasoline taxes and reports due. 


Dec. 30 


Dec. 31 


Dec. 15 


‘Dec. 20 


Dec. 31 






Cigarette tax—Wholesale dealer’s report of drop 
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Dec. 25—— 


Monthly report and tax of cement distributors due. 
Oil production reports and taxes due. 





Oil production report—Oil withdrawn from storage 
due. 
Oil carriers’ report due. 





Permits of all corporations paying gross receipts 
taxes expire. 


UTAH 


Dec. 5—— 


Monthly report of cold storage warehouses due. 


Dec. 10—— 


Carrier’s report of motor fuel deliveries due. 
Monthly report of dealers and manufacturers of 
alcoholic beverages due. 





Gross ton mile return and fees due on commercial 
motor vehicles. 

Last installment of income (franchise) tax due. 

Monthly gasoline tax and report due. 

Sales tax and return due. 





Small loans business reports due. 
Monthly fees of motor carriers due. 





Application for renewal of motor vehicle registra- 
tion due. 

Chauffeurs’ licenses expire. 

Contractors’ licenses expire. 

Licenses of dealers and manufacturers of imitation 
milk expire. 

Licenses of motor vehicle manufacturers, trans- 
porters, dealers and wreckers expire. 

License of dealers in alcoholic beverages expire. 

Produce dealer’s license expires and fees due. 

Real estate brokers’ and salesmen’s licenses expire. 

Renovated butter licenses expire. 

Report of dairy products manufacturers’ due. 


VERMONT 





Dec. 30 
Owner of transplanted tree seedlings shall file a 
statement of location and acreage. 
Dec. 31—— 
License of peddlers expire. 
License to sell seed expires. 
Motor vehicle operators—License expires on this 
date annually. 
Tax on car companies due. 


VIRGINIA 
Dec. 1 

Open season begins for catching hard crabs with 
scrapes or dredges. 

Oyster planting ground rental delinquent. 

Property tax bills mailed to taxpayers as soon as 
may be in each year, not later than this date. 

Dec. 1-Dec. 10 

—_ salve, liniments, etc., vendors’ reports 
ue. 

Oyster purchasers’ inspection fee due. 

Dec. 5 

Each county and city treasurer commences to re- 
ceive State taxes and local levies as soon as he 
receives copies of the commissioner’s books, and 
continues to receive the same up to and includ- 
ing the 5th day of December. 

Penalty of 5 per cent of property tax imposed for 
failure to pay tax on or before this date. 

Dec. 10 

Beer excise tax and report of beer sold during 
previous month due on or before this date. 

Beverages of not more than 3.2 per cent alcoholic 
content excise tax and report of beverages sold 
} a previous month due on or before this 

ate. 

Tobacco warehouse report due. 

Dec. 15 

Interest at rate of 6 per cent ie annum computed 
= local license taxes and penalties from this 

ate. 

Tax-assessing officer may assess property for 
omitted taxes, adding a penalty of 5 per cent and 
interest at rate of 6 per cent per annum, which 
shall be computed upon the taxes and penalt 
from the 15th of December of the year in which 
such taxes should have been paid to the date of 
assessment. 

Dec. 20—— 
Gasoline statement and tax due. 


Dec. 31 

Alcoholic beverage licenses expire. 

Appeal for relief from assessment by Department 
of Taxation or State Corporation Commission 
may be made within one year from the 31st day 
of December of the year in which the assessment 
was made. Appeal is made to circuit court of 
county or to any court of record of city. 

Appeal from Department of Taxation to State 
courts to be made by corporations aggrieved 
by taxes on income. Appeal to be made within 
one year of this date in year in which assess- 
ment was made. 
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Dec. 31 Cont.— 

Application to Department of Taxation for revision 
of erroneous income tax assessment to be made 
by corporation within one year from this date 
of the year in which such assessment was made. 

a “par merchant’s farm produce license tax 

ue. 

Corporations aggrieved by any assessment on in- 
tangible personal property may within one year 
from the 31st day of December of the year in 
which the assessment was made, apply for relief 
to the department of taxation. 

Corporations aggrieved by any assessment of real 
estate may within 2 years from the 31st day of 
December of the year in which the assessment 
was made, apply for relief to the circuit court 
or any circuit court of record of the city 
wherein such assessment was made. 

Corporations aggrieved by any assessment on tan- 
gible personal property may within one year 
from the 31st of December of the year in which 
such assessment was made, apply for relief to 
the circuit court of the county, or any city 
court of record of the city wherein such assess- 
ment was made. 

Corporations aggrieved by license tax may appeal 
within one year of this date of assessment year. 

Correction of income tax mistake made by applica- 
tion of assessing officer (error made by officer), 
within one year of this date, to circuit court. 

Direct appeal from an assessment of real estate 
may be made by corporations to the circuit court 
of the county or to any city court of record 
when such application is made within 2 years 
from the 31st _ of December of the assessment 
year. 

Direct appeal from an assessment of tangible per- 
sonal property may be made by a corporation 
when application for reiief is made within one 
year from the 31st day of December of the year 
in which the assessment was made. 

Expiration date of licenses generally. 

Licenses for beverages of not more than 3.2 per 
cent alcoholic content expire. 


Quarterly licenses expire. 
Revision of assessment on tangible personal prop- 





THE TAX MAGAZINE 





Wholesale and retail merchants aggrieved by 
license tax may appeal within one year of this 
date of assessment year. 

Wholesale and retail merchants’ licenses expire. 


WASHINGTON Dec 
Dec. 15 : 4 
Butter substitutes reports and taxes due. 
Compensating tax and return due. 
Gasoline reports and taxes due. 








Dec. 10 





Dec. 31 
Certificates of registration under admissions tax expires. 
expire. Dec, 15 





Cigarette licenses expire. 
Commission merchants’ license fees due. 
Motor vehicle registrations expire. 


Retail sales tax registrations expire. Dec. 20 


tax. 


WEST VIRGINIA Third Monday. 


Dec. 1 

First installment of property taxes (for current 
year) is delinquent and interest accrues. 

Last day for auditor to certify to governor and 
secretary of state a list of delinquent corpora- 
tions, 

Personal property may be distrained for taxes on 
or after this date. 

Dec. 10— 

Brewers’ and beer distributors’ monthly report and 
excise tax due. 

Petroleum dealers’ reports due. 

Dec. 15 

Retail sales tax and return due. 

Dec. 30——— 
Gasoline tax and reports due. 
Dec. 31 

Fish—game, food or bait—propagation license re- 
ports due. 

Last day for governor to issue proclamation 
against delinquent corporations. 

Liquor and wine permits expire. 








Dec. 30 
Dec. 31 





due. 








Dec. 10—— 


Dec. 15 












November, 1936 





Tax on heat, light and power, and conservatio, 
and regulation, companies due. ’ 
Taxes on land ng ag before this date withoy 
agreement as to w 
be paid by grantee; if conveyed after, the 
grantor is liable. 


o shall pay the tax, are ty 


“ae 
Monthly report of cold storage warehouses due, 
Alcoholic beverages monthly reports due. 


Monthly period for filing certified copies of state 
ments, to be accompanied by samples of product, 


Coal dock operators pay occupational tax. 
Grain storage companies’ occupational tax due, 


Gasoline dealers must file monthly report and pa; 


First day to pay general property tax. 
Transportation company gasoline tax reports due. 


Chain store tax due. 

Hotel and restaurant license expires. 
License for sale of oleomargarine expires. 
Milk and cream distributors’ annua 


license fee 


Motor fuel distributing companies’ license fees due, 

Motor vehicle dealers’, 
companies licenses expire. 

Privilege dividend return and tax due. 

Real estate brokers’ and salesmen’s licenses expire 


salesmen’s and _ finance 


WYOMING 


Carriers’ monthly gasoline tax and report due. 


Licenses of outfitters and dude ranches expire. 


License and report of outfitters due. 


WISCONSIN 
Dec. 1—— 


Annual license fee for sale of agricultural lime Dec. 20 


Monthly gasoline tax and report due. 
Sales tax return and tax due. 





































































































































































































erty, machinery and tools, and merchants’ capi- 
tal by commissioner of revenue provided 
application is made within one year from 3lst 
day of December of year in which assessment 
was made. 


Tax year ends on this date except where otherwise 
specifically provided. 


December 





N. T. A. Tax Conference 
Wins Plaudits 


HE unusual public interest in tax questions 

which now prevails was manifested by a large 
attendance at the twenty-ninth annual conference 
on taxation held at the Claypool Hotel, Indianapolis, 
September 28-October 1, 1936, under the auspices 
of the National Tax Association. 

The program committee, consisting of Walter G. 
Query, chairman of the South Carolina Tax Com- 
mission, Simeon E. Leland, acting chairman of the 
State Tax Commission of Illinois, and Harry Miesse, 
executive secretary of the Indiana Taxpayers’ Asso- 
ciation, won general commendation for arranging 
a program of unusually high calibre. Moreover the 
proceedings, which consisted of three sessions or 
more per day, were smoothly and effectively carried 
out under the able direction of Philip Zoercher, 
president of the National Tax Association and 
Walter G. Query, secretary. 

At the annual meeting of the Association during 
the closing session of the tax conference officers 
and directors were elected as follows: 


President 
Oscar Leser of Baltimore, chairman of the State Tax 
Commission of Maryland, succeeding Philip Zoercher of 
Indianapolis. 
Vice President 


Simeon E. Leland of Chicago, acting chairman of the 
State Tax Commission of Illinois, succeeding Mr. Leser. 


due during month of December. 
Commercial feed license fee due during month of 


Commercial feed license fee report is due during 
month of December. 

Commercial fertilizer license tax report due during 
month of December. 


Motor carrier compensatory tax and report due. 
Dec. 31 
Annual licenses expire. 
Gross receipts tax on express companies due. 
Motor vehicle registrations expire. 
No penalty or interest collected on first installment 
at cma taxes if entire tax paid by this date 









Secretary 


Walter G. Query of Columbia, S. C., chairman of the 
South Carolina Tax Commission (re-elected). 


Treasurer 


Robert J. Eby of New Rochelle, N. Y. counsel for the 
American Telephone and Telegraph Company, New York 
(re-elected). 


Directors for Term Expiring in 1939 


J. R. Seaman of Denver, chairman of the Colorado Tax 
Commission. 


William H. Hackett of Hartford, Conn., member of the 
Connecticut Tax Commission. 


A. H. Stone of Jackson, Miss., member of the Mississippi 
Tax Commission. 


Director for Term Expiring in 1937 
J. G. Armson, attorney at law, St. Paul, Minn. 

L. I. McMahon of Montreal and J. T. White of Toronto 
were re-elected honorary members to represent Canada 
in the association. 

In resolutions, the association urged Congress to 
extend by at least one year from January 1, 1937, 
the period in which the states are afforded the elec- 
tion to accept provisions of the Social Security Act. 
Another resolution favored a proposal that Federal- 
owned property not used for essentially governmental 
purposes be subject to taxation by the state or 
locality in which it is located. 

Subjects and authors of papers are listed below in 
the order in which they were presented at the con- 
ference, which was divided into thirteen sessions; 
(Continued on page 693) 
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WASHINGTON 


Certain Bonds of State-created 
Agencies Held Taxable 


RECENT ruling of the Bureau of Internal 

Revenue that the purpose for which the Marine 
Parkway Authority was created by the New York 
State Legislature—that of constructing and operat- 
ing a toll bridge running from Brooklyn to Jacob 
Reiis Park—is not an essential government function, 
and, therefore, bonds issued by the Marine Parkway 
Authority are subject to the Federal stamp tax im- 
posed by Section 721 of the Revenue Act of 1932 has 
exorcised state officials anew over the extent to 
which securities of state agencies may be subject to 
Federal taxation.” 

An appeal from the Bureau’s ruling in the New 
York Marine Parkway Authority case will be taken 
to the Federal courts, but meanwhile taxpayers who 
have bought bonds assumed to be tax-exempt, as 
well as state officials, will be on the anxious seat. 

Two cases previously decided by the United States 
Supreme Court— Ohio v. Helvering, 292 VU. S. 360, 
54S. Ct. 725, and Helvering v. Powers, 293 U.S. 214, 
55 S. Ct. 171—indicate that the odds on the outcome 
are in favor of the Federal Government. 

In the Ohio case, involving the applicability of the 
Federal liquor dealers’ tax on state owned and oper- 
ated liquor dispensaries, the Court held that opera- 
tion of state liquor stores is not a governmental 
function under police power so as to exempt the state 
from payment of the tax. “Whenever a state en- 
gages in a business of private nature,” the opinion 
says, “it exercises non-governmental functions, and 
the business, though conducted by the state, is not 
immune from the exercise of the power of taxation 
which the Constitution rests in Congress.” 

In the later Powers decision, which involved the 
taxability of salaries paid by the state managers 
of the Boston Railway Company, the Court followed 
a like line of reasoning in concluding that such sal- 
aries are not tax-exempt. The opinion says, in part: 

The state cannot withdraw sources of revenue from the 


Federal taxing power by engaging in businesses which 
constitute a departure from usual government functions 
1Letter by D. S. Bliss, deputy commissioner of internal revenue, 


Washington, D. C., to the New York City law firm of Hawkins, Dela- 
held & Longfellow. 


S00 


& 


and to which, by reason of their nature, the Federal taxing 
power would normally extend. The fact that the state 
has power to undertake such enterprises, and that they are 
taken for what the state conceives to be the public benefit, 
does not establish immunity. 

The method which the state may adopt in organizing 
such activity cannot be regarded as determinative. 


Regulations Governing AAA Refunds 
under Title VII, 1936 Act 


ETAILS of the procedure necessary to file 
_F claims for refunds of levies imposed by the 
invalidated Agricultural Adjustment Act are con- 
tained in regulations issued by the Bureau of In- 
ternal Revenue under Title VII of the Revenue Act 
of 1936.1 
The regulations first set out general rules relative 
to preparation and filing of claims, and the condi- 
tions respecting refunds and credits. Following the 
regulations of general application are special re- 
quirements governing refunds of the several types 
of levies under the AAA floor stock tax, compen- 
sating tax on imports, and processing tax. A sep- 
arate category is made for the processing tax where 
a commodity was processed for a customer for a 
charge or fee, and the tax in such cases is identified 
in the regulations as a “custom processing tax.” 


General Rules 


No claim for less than $10 is allowable and no 
refund will be allowed unless claim has been filed 
subsequent to June 22, 1936, and prior to July 1, 
1937. No interest is allowed on AAA tax refunds 
except with respect to amounts allowed as refunds 
under Title VII of the Revenue Act of 1936. 

Prescribed forms must be filed with the collector 
of internal revenue for the district wherein the claim- 
ant has his principal place of business. Where claim- 
ant has no place of business, claims are to be filed 
with the collector of internal revenue at Baltimore, 
Md. 

Regulations prescribe that claims shall be not 
only true but complete and that claimant must estab- 
lish by “clear and convincing” evidence all the facts 





1 Regulations 96, approved by the Secretary of the Treasury Octo- 
ber 15, 1936, and released October 16, 1936. 
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necessary to establish a claim to the satisfaction of 
the Commissioner. 

In any case a refund is allowed only to the per- 
son who paid the tax, and only such amount of the 
tax paid is allowable as a refund as to which the 
claimant establishes to the satisfaction of the Com- 
missioner (1) that he bore the burden of such amount 
and has not, or may not be, relieved thereof nor 
reimbursed therefor, and has not shifted such burden 
directly or indirectly or by any of the means set 
forth in subsection (a) of Section 902 of the Rev- 
enue Act of 1936; or (2) that he has repaid such 
amount unconditionally to his vendee who bore the 
burden thereof, as provided in subsection (b) of 
Section 902 of the 1936 Act. 

Another general condition respecting refunds un- 
der Title VII of the 1936 Act is that no refund is 
allowable of any amount previously credited or re- 
funded. Each claimant is required to submit, as 
part of the claim, a statement setting forth amounts 
paid by him under the AAA with respect to which re- 
fund or credit has been made to the claimant. It is re- 
quired that such statement shall show as to each 
such credit or refund (1) the amount; (2) the date 
the tax was paid with respect to which refund or 
credit was made; (3) the month and year of proc- 
essing if such refund was made with respect to 
processing tax or “custom processing” tax; (4) the 
collector to whom payment of the tax was made; 
and (5) the return on which credit, in lieu of cash 
refund, was taken. Each claimant is also required 
to submit a statement containing like data showing 
refunds and credits which were made or allowed 
to persons other than the claimant with respect to 
amounts paid as tax by the claimant. Such state- 
ment is required to be complete only to the extent 
that such data are shown by the claimant’s records, 
or are otherwise within his knowledge. 


Floor Stock Tax Refund Claims 


Claims for refunds of amounts paid as floor stock 
tax are required to be filed on a special form, identi- 
fied as P. T. Form 76. Only one claim may be filed 
by any person for refund of floor stocks taxes, re- 
gardless of the number of items involved. 

In the claim the claimant is required to state 
(1) total amount paid by him as floor stocks tax; 
(2) the date and amount of each payment thereof; 
and (3) the collector of internal revenue to whom 
payment was made. If claim is for more than one 
commodity, the data specified must be set forth with 
respect to each commodity. 

As to facts and evidence necessary for proof as 
to the extent which claimant bore the tax paid, the 
general rules are applicable. 


Compensating Tax Claims 


Claims for refund of amounts paid as compensat- 
ing tax on imported articles are required to be filed 
on P. T. Form 77, and must be filed with the col- 
lector of internal revenue for the district in which 
is located the customs port of entry through which 
the importation was made and in which the tax 
was paid. Moreover, separate claims are required 
with respect to the compensating tax paid on articles 
imported through each customs port of entry. 
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Each claim must show: (1) the customs port of 
entry ; (2) name of commodity or commodities with 
respect to which each payment of compensating tax 
was made; (3) total amount of compensating tax 
paid by each claimant with respect to each im- 
portation; (4) the date and amount of such pay- 
ment; (5) the collector of internal revenue or 
collector of customs to which each such payment 
was made;? and (6) if the compensating tax with 
respect to an importation was paid to a collector 
of customs, the claim shall also show, for each such 
importation, the customs port of entry, the date of 
the entry, the entry number, and the class of entry. 
A general description of the articles involved in the 
claim is also required. 


Custom Processing Tax Refund Claims 


Claims for refund of amounts paid as tax on the 
first domestic processing of a commodity with re- 
spect to the quantity of the commodity processed 
for a customer for a charge or fee must be filed on 
P. T. Form 78. 

Each claim must show, as to each month’s pro- 
cessing of the commodity involved in such claim: 
(1) the total tax liability returned for the month 
on the processing of the commodity; (2) the 
amount and date of each payment and the month 
for which paid; (3) the collector to whom paid; 
and (4) that part of the amount paid which repre- 
sented “custom processing tax.” The claimant is 
also required to submit as a part of his claim ap- 
propriate schedules showing, by months, the 
quantity of the commodity processed for customers 
with respect to which such processing tax was paid. 


Processing Tax Refund Claims 


Claims for refund of amounts paid as processing 
taxes must be filed on P. T. Form 79, with a sepa- 
rate form for each commodity. It is prescribed that 
each claim shall show as to each month’s processing 
of the commodity: (1) the total tax liability re- 
turned; (2) the total amount of tax paid on the 
first domestic processing of the commodity; (3) the 
date and the amount of each payment and the month 
for which paid; (4) that part of the total paid which 
represented the processing of the commodity for a 
charge or fee; (5) that part of the total amount 
paid which represented processing tax as defined in 
Section 913(b) of the Act; and (6) the collector 
to whom each payment was made. In the case of 
tobacco the above data respecting tax payments are 
required to be shown separately with respect to 
each market classification. 

In claims involving processing tax on a given 
commodity, the rule as to the incidence of the tax 
is that it shall be prima facie evidence that the tax 
was borne by the claimant to the extent (not to 
exceed the amount of the tax) that the average 
margin, as defined in the Act, of the commodity 
processed was lower during the tax period than the 
average margin per unit of such commodity was 
during the period before and after the tax. If the 
average margin during the tax period was not lower, 

2 Compensating tax from the effective dates of the tax imposed under 


the AAA was collected by the various collectors of internal revenue to 


the last moment of December 29, 1934, and by the collectors of customs 
after that date. 
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it shall be prima facie evidence that none of the bur- 
den of such amount was borne by the claimant but 
that it was shifted to others. The claimant, how- 
ever, is privileged to submit with his claim any 
other evidence tending to establish that he bore 
the tax. 


Internal Revenue Collections for 
Fiscal Years 1935 and 1936 


OTWITHSTANDING the decrease in revenue 

as a result of the invalidation of the taxes im- 
posed by the Agricultural Adjustment Act, the re- 
peal of the tax on checks, effective January 1, 1935, 
and reduction of the rate of tax on crude petroleum, 
effective September 1, 1935, total internal revenue 
collections for the fiscal year 1936 show an increase 
of 6.7 per cent over those for the preceding fiscal 
year, according to the preliminary statement to the 
Secretary of the Treasury made by Guy T. Helver- 
ing, commissioner of internal revenue. 

An increase of 281% per cent in income tax col- 
lections is reported as reflecting chiefly the higher 
level of individual and corporate incomes and, for 
the first time, the full effect of the Revenue Act of 
1934. Collections of current income taxes during 
the fiscal year 1935 were based upon incomes of the 
calendar years 1933 and 1934 and during the fiscal 
year 1936 upon incomes of the calendar years 1934 
and 1935. During the first half of the fiscal year 
1935 current income tax collections were made under 
the provisions of the Revenue Act of 1932 as 
amended by the National Industrial Recovery Act, 
whereas collections in the second half of the fiscal 
year 1935 and the full fiscal year 1936 were made 
under provisions of the Revenue Act of 1934. 


Yields of Miscellaneous Taxes 


Collections of miscellaneous internal revenue 
taxes increased 362 million dollars, or 21.6 per cent, 
in the fiscal year 1936 as compared with the pre- 
ceding fiscal year. Estate tax and gift tax collec- 
tions were 78 million dollars and 88 million dollars 
larger, respectively, reflecting an increase in value 
of estates and a larger volume of gifts as well as 
the upward revision of rates under the Revenue 
Act of 1934, the statement says. Collections of taxes 
on alcoholic beverages, tobacco manufactures, issues 
of securities and stock transfers, and the manufac- 
turers’ excise taxes also showed substantial in- 
creases. Moderate increases in certain other sundry 
taxes were more than offset by the loss in revenue 
due to the repeal of the tax on checks, which yielded 
over 25 million dollars in the fiscal year 1935, and to 
the reduction in the rate of tax on crude petroleum. 
New taxes first effective in the fiscal year 1936 were 
the bituminous coal tax and the taxes upon carriers 
and their employees. The Bituminous Coal Con- 
servation Act, including the tax imposed by it, was 
declared unconstitutional by the United States Su- 
preme Court on May 18, 1936. 

The AAA taxes yielded 455 million dollars less 
in the fiscal year 1936 than during the fiscal year 
1935. Beginning with June, 1935, considerable 
amounts of these taxes were impounded by court 
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injunctions. On January 6, 1936, the United States 
Supreme Court held the Agricultural Adjustment 
Act and the taxes imposed by it unconstitutional 
and the Act of February 10, 1936 (Public, No. 433), 
repealed the Potato Act of 1935, the Kerr Tobacco 
Act, and the Bankhead Cotton Act of 1934. 

The following table shows the internal revenue 
collections during the fiscal year 1936, as compared 
with the preceding year: 


(In Millions) 
Per cent of 
Increase, increase, 


+ (orde- -+ (or de- 

















Source 1935 1936 crease, —) crease, —) 
Income taxes ...... re $1,413 +$314 +28.5 
Miscellaneous taxes ....... 1,674 2,036 +362 +21.6 
Total income and miscl... $2,773 $3,449 +$676 +24.4 
TUPLE CRMIOD Foo si sisi ccewice.an a5 526 71 —455 —86.4 
Total collections ........ $3,299 $3,520 +$221 +6.7 











Receipts from miscellaneous internal revenue, 
which includes all internal revenue collections ex- 
cept income and agricultural adjustment taxes, were 
as follows: 


(In millions) 
Increase, or 


Source 1935 1936 decrease (—) 

Capital stock tak ....<5.60.6008 $91,508 $94,943 $3,435 
excess protts tat .......... 6,560 14,509 7,949 
RIE NE Secs estate sbth oi sushacstarera , 140,441 218,781 78,340 
Cn IE oh Raa.n artes — 71,671 160,059 88,387 
Distilled spirits and wines (in- 

cluding special taxes) ...... 195,458 256,338 60,880 
Fermented malt liquors (in- 

cluding special taxes) ...... 215,564 249,126 33,562 
Tobacco manufactures taxes... 459,179 501,166 41,987 


Stamp taxes (Title VIII, Reve- 
nue Act of 1926, as amended): 
Documentary stamps 
(bonds, capital stock 
issues, deeds of convey- 


GE OEE. bosses ss ; 17,935 28,163 10,228 
Capital stock transfers... 15,747 33,055 17,307 
Future delivery of produce 3,951 2,944 —1,007 
Silver bullion transfers... . 1,149 685 —464 
Playing cards. ......... 4,351 4,144 —207 


Manufacturers’ excise taxes: 
Gasoline and _ lubricating 

oils ea eee ee oe 189,333 204,442 15,109 
Motor vehicle (automo- 
biles, trucks, motor- 
cycles, tires, tubes, parts 


and accessories) .. - 77,255 94,519 17,264 
Electrical energy ...... 32.577 33,579 998 
Toilet preparations ... 12,644 13,302 658 


Sporting goods, cameras, 
firearms, and ammuni- 


AR eee ae 7,032 8,664 1,632 
Mechanical refrigerators 6,664 7,939 1,275 
Le a ee 6,000 6,886 886 
Furs and jewelry ...... 4,685 6,432 1,746 
Radio components’ and 

phonograph records ... 3,625 5,075 1,450 
Brewers’ wort, malt, and 

grape concentrates .... 1,427 1,010 —417 
Chewatie MUM ......05 460 793 807 14 


Miscellaneous taxes: 
Coconut, etc., oils proc- 

OE LS Re ae 24,457 27,691 3,234 
Admissions and club dues 21,164 23,203 2,039 
Telephone, telegraph, radio, 

and cable communica- 


tions Seed enon 19,741 21,098 1,357 
Transportation of oil by 

pipe line Pecenietereen: 9,480 9,794 314 
Crude petroleum processed, 

etc. : 1,760 1,164 —596 
Oleomargarine, including 

SPECHT TONES ook veces 2,049 2,204 155 


Leases of safe deposit 

boxes si aebucss Cenc ersdebe( Ses 2,317 1,997 —320 
itunes Coal ...66cccs Sawer 729 729 
Railroad employment com- 

|: ens ee 48 48 
All other (narcotics, proc- 

ess butter, mixed flour, 

filled cheese, National 

Firearms Act, and other 


miscellaneous) ........ 616 590 —26 
Renealed taxes (checks, 

dividends, boats, candy, 

and soit drimks) ....... 26,848 550 —26,298 


Total miscellaneous in- 
ternal revenue $1,673,982 $2,035,632 $361,650 
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Additional Assessments and Refunds 


Additional assessments resulting from office audits 
and field investigations during the fiscal year 1936 
amounted to 454 million dollars, an increase of 122 
million dollars over the preceding fiscal year. The 
major part of the additional assessments came from 
income taxes, which amounted to 351 million dollars 
for the fiscal year 1936, an increase of 111 million 
dollars over the additional assessments from the 
same source during the preceding year. 

During the fiscal year 1936 refunds of tax col- 
lections, together with interest, totaled nearly 39 
million dollars, which compares with refunds and 
interest payments of 571% million dollars in the fiscal 
year 1935. 

The cost of collecting each $100 of internal rev- 
enue during the fiscal year 1936 was $1.39, a decrease 
of 15 cents, or nearly 10 per cent, from that of the 
preceding year. 


Milling Compeniees to Refund 
Processing Taxes to Customers 


CCORDING to the Commercial and Financial 

Chronicle (issue of Oct. 17, 1936, p. 2522), 
Donald D. Davis, president of General Mills, Inc., 
announced on October 13 that the following milling 
subsidiaries will immediately offer to make settle- 
ments with their direct customers on account of 
processing taxes which were not paid to the Gov- 
ernment because of the injunction suits brought 
during June, 1935, and the decision of the Supreme 
Court holding processing taxes illegal: 


Washburn Crosby Co., Inc., Buffalo. 
Washburn Crosby Co., Inc., Chicago. 
Washburn Crosby Co., Inc., Kansas City. 

Red Star Milling Co., Wichita. 

Sperry Flour Co., San Francisco. 

Royal Milling Co., Great Falls. 

Red Bank Co., Inc. .. Johnson City. 

Washburn Crosby Milling Co., Louisville. 
Oklahoma City Mill & Elevator Co., Oklahoma City. 
El Reno Mill & Elevator Co., Oklahoma City. 
Perry Mill & Elevator Co., Oklahoma City. 
Wichita Mill & Elevator Co., Wichita Falls. 
Great West Mill & Elevator Co., Amarillo. 
Kell Mill and Elevator Co., Wichita Falls. 


The reason for the reimbursement of the process- 
ing taxes to customers of these companies is ex- 
plained as follows: 


This action is made possible as a result of conferences 
with the Treasury Department, including an opinion of 
the General Counsel of the Treasury Department dated 
September 29, 1936, holding that reimbursements to 
customers made by these subsidiary companies in the bona 
fide settlement of written sales contracts executed on or 
prior to March 3, 1936, containing their standard tax 
adjustment clause would be deductible for windfall tax 
purposes. This offer must accordingly be limited to 
deliveries covered by such written sales contracts. 

The offer will be subject to certain other qualifications 
to be stated in letters which will be promptly issued by the 
subsidiary companies to their customers, but, generally 
speaking, will be for $1 per barrel on plain white flour 
and proportionate amounts on certain other types of flour, 
including rye and corn meal. It will apply only to wheat 
and corn products processed by the subsidiary companies 
on and after September 1, 1935, and will be made in con- 
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sideration of a release of all claims on the part of 
customers on account of processing taxes imposed from 


and after July 9, 1933, under the Agricultural Adjustment 
Act. 


Similar announcements have been made by the 
Pillsbury Mills and Russell-Miller Co., and other 
major milling companies are expected to follow a 
like policy. 

Government Anticipates But Little 
Loss in “Windfall” Tax Revenue 


In the opinion of some Treasury officials, the Gov 
ernment will not lose much revenue because of 
liability of those who receive the refunds to the 
“windfall” tax. According to the Washington view, 
most of those receiving the refunds probably will be 
wholesalers and chain stores. The “windfall” tax 
can be avoided entirely only by repaying the proc- 
essing tax collections to millions of “ultimate con- 
sumers,” a procedure which is regarded as highly 
impractical. 





Federal Seciel Security Act Taxes 


N addition to the excise tax under Title IX of 

the Federal Social Security Act imposed upon em- 
ployers having eight or more individuals in their 
employ on each of some twenty days during the 
taxable year, which became effective as of January 1, 
1936,’ another tax levy under Title VIII of the Act 
will accrue after December 31, 1936. 

The tax under Title VIII to which employers are 
directly liable is an excise tax measured (irrespective 
of the number of individuals employed) by the 
amount of “wages”? paid on and after January 1, 
1937, with respect to “employment’? on and after 
that date. A contingent tax liability results from 
the employer’s being made collector of the income 
tax on employees, with liability for payment whether 
he obtains the tax or not. The income tax on em- 
ployees imposed by Title VIII is measured by the 
amount of ‘“‘wages’”? received on and after January 1, 
1937, with respect to “employment” on and after 





1The tax under Title IX applies only with respect to services per- 
formed by employees within the United States and the following services 
are excepted: 

(1) Agricultural labor; 

(2) Domestic service in a private home; 

(3) Service performed as an officer or member of the crew of a vessel 
on the navigable waters of the United States; 

(4) Service performed by an individual in the employ of his son, 
daughter, or spouse, and service performed by a child under the age 
of 21 in the employ of his father or mother; 

(5) Service performed in the employ of the United States government 
or an instrumentality of the United States; 

(6) Service performed in the employ of a state, a political subdivision 
thereof, or an instrumentality of one or more states or political 
subdivisions ; 

(7) Service performed in the employ of a corporation, community 
chest, fund or foundation, organized and operated exclusively for re- 
ligious, charitable, scientific, literary, or educational purposes, or for the 
prevention of cruelty to children’ or animals, no part of the net 
earnings of which inures to the benefit of any private shareholder or 
individual. 

2 The terms “wages” and “employment,” for the purposes of Title 
VIII, are defined in Section 811 of the Act as follows: 

“(a) The term ‘wages’ means all remuneration for employment, 
including the cash value of all remuneration paid in any medium 
other than cash; except that such term shall not include that part 
of the remuneration which, after remuneration equal to $3,000 has 
been paid to an individual by an employer with respect to employ- 
ment during any calendar year, is paid to such individual by such 
employer with respect to employment during such calendar year. 

“(b) The term ‘employment’ means any service, of whatever 
nature, performed within the United States by an employee for his 
employer, except— 

(1) Agricultural labor; 

(2) Domestic service in a private home; 

(3) Casual labor not in the course of the employer’s trade or 
business ; 

(4), Service performed by an individual who has attained the 
age of 65; 


” 


(Note 2 continued on next page) 
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that date. For the years 1937, 1938, and 1939, the 
rate for both of these taxes is 1 per cent. In the 
case of the tax on employers under Title IX, the 
rate for the calendar year 1936 is also 1 per cent, but 
next year the rate for this tax advances to 2 per cent. 

The tax on employers under Title IX of the Act 
is being administered by the Income Tax Unit of 
the Bureau of Internal Revenue, whereas the Mis- 
cellaneous Tax Unit has been assigned the task of 
collecting the two taxes which are imposed by Title 
VIII. 

A recent ruling of the Bureau of Internal Revenue’® 
contains the following additional information with 


respect to returns and payment of taxes under Title 
IX of the Act: 


Every employer subject to the provisions of Title IX 
of the Act is required to file a return on Form 940 on or 
before the 3lst day of January following the close of the 
calendar year with the collector of internal revenue for 
the district in which is located the principal place of busi- 
ness of the employer, and if the employer has no principal 
place of business in the United States, the return must be 
filed with the collector of internal revenue at Baltimore, 
Md. The Commissioner may extend the time for filing 
the return for a period not to exceed 60 days from the 
date prescribed by law for filing the return. By Article 
304 of Regulations 90, authority to grant extensions of 
time for filing returns has been delegated to the various 
collectors of internal revenue and such extensions will be 
granted in the same manner and under the same con- 
ditions as are applicable in the case of income tax returns. 
Application for such extensions should be made to the 
collector of internal revenue for the district in which the 
employer files his returns. 

The tax computed on the return is due and payable on 
the 3lst day of January following the close of the calendar 
year but the taxpayer may elect to pay such tax in four 
equal installments. If the taxpayer elects to pay the tax 
in four installments, one-fourth of the tax is due and pay- 
able on January 31, April 30, July 31, and October 31, 
respectively, following the close of the calendar year. An 
extension of time not to exceed six months from the date 
prescribed for the payment of the tax or any installment 
thereof may be granted by the Commissioner under such 
rules and regulations as he may prescribe with the ap- 
proval of the Secretary of the Treasury. 


Persons desiring information in regard to provi- 
sions of the Federal Social Security Act other than 
those relating to taxes are referred to the following 
agencies : 


Old-age assistance, aid to dependent children, and aid to 
the blind; unemployment compensation; old-age benefits; 
Titles I, II, II, IV, VII and X and Sections 903, 904, and 910 
of Title IX of the Social Security Act—Bureau of Informa- 
tional Service, Social Security Board, Washington, D. C. 

Maternal and child health services, services for crippled 
children, and child welfare services; Title V, Parts 1, 2, 3, and 


5, of the Social Security Act.——Children’s Bureau, Depart- 
ment of Labor, Washington, D. C. 


(Note 2—Continued) 


(5) Service performed as an officer or member of the crew of a 
vessel documented under the laws of the United States or of any 
foreign country ; 

(6) Service performed in the employ of the United States Gov- 
ernment or of an instrumentality of the United States; 

(7) Service performed in the employ of a State, a political sub- 
division thereof, or an instrumentality of one or more States or 
—s subdivisions ; 

(8) Service performed in the employ of a corporation, community 
chest, fund, or foundation, organized and operated exclusively for 
- ious, charitable, scientific, literary, or educational purposes, 

~— the prevention of cruelty to children or animals, no part of 
the net earnings of which inures to the benefit of any private 
shareholder or individual.” 


Under the provisions of Section 11 of the Carriers Taxing Act, 
approved August 29, 1935 (49 Stat., 974), service performed as an 
employee of a carrier, or as a representative of such employees, within 
the meaning of that Act, are also excepted from “‘employment” as that 
term is used in Title VIII. 

3 Mim. 4498, XV-38-8308 (p. 12). 
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Public health work; Title VI of the Social Security Act.— 
Bureau of Public Health Service, Department of the Treasury, 
Washington, D. C. 

Vocational rehabilitation; Title V, Part 4, of the Social 
Security Act—Office of Education, Department of the In- 
terior, Washington, D. C. 





Taxes: Their Relation to 


the Business Cycle 


(Continued from page 647) 
slay the slayer. The effort on the part of the Gov- 
ernment to create purchasing power through spend- 
ing and debt would lower the standard of living. 


The Case for Heavier Miscellaneous 
Internal Revenue Taxes 


N the assumption that receipts from income 

and profits taxes will prove insufficient to bal- 
ance the budget of the Federal Treasury, what of 
heavier miscellaneous internal revenue taxes? Will 
they measure up to the task? 

Conventionally speaking or in orthodox economic 
terms, internal revenue taxes are regarded as unde- 
sirable because of their regressive character upon 
production and consumption and because of their 
tendency. to create further spendings by politicians 
who are wont to revel in big figures whenever they 
are available. In spite of these tendencies, however, 
much can be said in favor of internal revenue taxes. 
First, they will produce income. Second, if steep 
enough, they will vividly bring home to the people 
extravagant public spending. These internal rev- 
enue taxes will further cause people to share in 
relative economic responsibility along lines of po- 
litical democracy. 

y historical precedent the case for heavier in- 
ternal revenue taxes looks excellent. On theoretical- 
practical grounds the case is no less potent. If and 
whenever people are disposed to do violence to the 
institutions of the economic system in which they 
happen to live and if they wish to maintain these 
institutions, they must face the facts of fundamentals 
on which these institutions operate. In doing so, 
there is quite a difference between what individual 
economic organizations can accomplish within the 
limitations of existing institutions and with the 
moral support of government as compared with 
the performance of public agencies in violation of ex- 
isting institutions and without the moral support 
of a large share of its most intelligent citizenry. 


Significant Decisions of the Board 
of Tax Appeals 


Business Expense.—In 1931 petitioner expended a certain 
sum of money in payment of attorney fees incurred in 
resisting a claim of the Government for additional income 
tax alleged to be due on the sale by petitioner in 1925 of 
certain stock and stock warrants owned by him in a corpo- 
ration of which he was president and the directing head. 
The Board held that the amount is not deductible as 
ordinary and necessary expenses incurred in any trade or busi- 
ness carried on by the taxpayer.—Malcolm G. Gibbs v. Com- 
missioner, Dec. 9478 [CCH]; Docket No. 78229. 


Consolidated Returns: Computation of Profit Derived 
from Liquidation of a Subsidiary.—Petitioner and its wholly 
owned subsidiary filed consolidated returns for the years 
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1917 to 1931, inclusive, and for the year 1932 petitioner filed 
a separate return. The subsidiary sustained operating 
losses in the prior years, which were used in consolidated 
returns to reduce petitioner’s taxable income. The sub- 
sidiary was liquidated in 1932. It is held that in computing 
the taxable profit derived by petitioner from such liquida- 
tion, the cost basis of the subsidiary’s stock should be 
reduced by the aggregate amount of the subsidiary’s oper- 
ating losses deducted in the consolidated returns, such 
losses not to be diminished by any net profits of the sub- 
sidiary for any year reported in the consolidated returns. 
The Board also holds that such adjustment should be made 
whether or not an additional saving in tax might have 
been effected by the filing of separate instead of con- 
solidated returns.—Manchester Savings Bank and Trust Com- 
pany v. Commissioner, Dec. 9482 [CCH]; Docket No. 79658. 

Deductions from Gross Income.—Legal costs expended 
in 1928 and 1930 for the prosecution of suits to recover 
income taxes paid for 1919 are not deductible because 
(1) taxpayer is held not to have been actively engaged in 
the conduct of a trade or business during 1928 and 1930; 
(2) there is no connection between the subject matter of 
the refund suits for 1919 and the investment activities of 
the taxpayer during 1928 and 1930; and (3) the fees in 
question were not paid in, connection with and did not 
result from a trade or business carried on by the taxpayer 
in 1919. Activities, such as merely doing things which are 
necessary from an investment point of view (as a passive 
investor), even though the fortune involved is of con- 
siderable amount, cannot be characterized as partaking of 
the nature of conduct of a trade or business.—Alice G. Kales 
v. Commissioner, Dec. 9481 [CCH]; Docket Nos. 56137, 
70651. 

Van Fossan dissents, with opinion to the effect that peti- 
tioner’s activity in the premises was such as to constitute a 
trade or business. 

Distributions by Corporations.—(1) The discovery value 
of a mine in excess of cost represents unrealized apprecia- 
tion in the value of property and should not be included 
in the computation of the earnings and profits of a corpo- 
ration available for disiribution as taxable dividends. 

(2) Gross receipts of a mine, in excess of cost, set aside 
by a corporation in a depletion reserve based on discovery 
value, represent realized appreciation in the value of prop- 
erty and are profits of the corporation. When placed in 
such a reserve they do not lose their character as profits. 
—Elton Hoyt, 2nd et al., v. Commissioner, Dec. 9477 [CCH]; 
Docket Nos. 62905, 64691, 64710-64712, 70951-70954. 

Exchange of Stock Involving Cancellation of Indebted- 
ness: Tax Liability—Where in a recapitalization petitioner 
exchanged old common stock for new preferred and new 
common stock and in addition, as a further consideration 
for the old common stock, received the cancellation of his 
indebtedness to the corporation, such cancellation was the 
equivalent of cash in the amount of the indebtedness. The 
transaction by which the stock was exchanged and the 
indebtedness canceled was a single non-separable one and 
the gain resulting therefrom is taxable under Section 112 (c) 
(1) of the Revenue Act of 1928.—R. D. Walker v. Commis- 
sioner, Dec. 9470 [CCH]; Docket No. 76762. 

Losses.—A loss on the sale at market of shares purchased 
and sold less than thirty days after the sale at a nonde- 
ductible loss of similar shares held more than two years is 
deductib'e as an ordinary loss incurred in a transaction 
entered into for profit—Iadsworth R. Lewis v. Commis- 
sioner, Dec. 9473 [CCH]; Docket No. 75957. 





Petitioner is not entitled, under the provisions of Section 
23(r), Revenve Act of 1932, to deduct a loss sustained by 
him individually in 1932 from sales of securities, not capital 
assets, from his distributive share of profits derived from 
similar sales by a partnership of which petitioner was a 
member. Percy H. Johnston, 34 B. T. A. 276. followed.— 
Edward Klauber v. Commissioner, Dec. 9476 [CCH]; Docket 
No. 79241. 

“Net Loss”—Valuation of Certain Real Estate.—In 1924, 
taxpayer deducted as a bad debt his claim against a cor- 
poration organized and financed by himself and his 
brothers. Including such deduction, the deductions allow- 
= to taxpayer for 1924 exceeded his gross income. Taxpay- 

s time was also devoted to the management as an executive 
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salaried officer of certain other corporations, similarly 
organized, and in which he was a stockholder, as well as 
giving considerable attention to his real estate operations. 
It is held that taxpayer was not regularly engaged in the 
business of promoting, managing, and financing corpora- 
tions, and the excess of his deductions over income for 
1924 is not allowable as a net loss deductible from income 
for 1925, under the provisions of Section 206 of the Revenue 
Act of 1926. 

(2) On the facts, it is held that the taxpayer received 
no taxable income in 1926 from the acquisition of paper 
equities in certain Florida real estate, where it is shown 
that such equities had no fair market value in excess of 
encumbrances at the time of acquisition —Samuel Lanski 


v. Commissioner, Dec. 9483 [CCH]; Docket No. 49347. 


Recognition of Gain or Loss.—Pursuant to a plan of 
reorganization a newly organized Nevada corporation ex- 
changed all of its stock in 1929 with the sole stockholder 
of a California corporation for all of the stock of the Cali- 
fornia corporation, and as a final step in the plan acquired 
all the assets and liabilities of the California corporation, 
which thereupon dissolved. The Nevada corporation then 
had the same capitalization, stockholders, officers, assets, 
and liabilities as its California predecessor. It is held that 
no gain was recognizable to the Nevada corporation on its 
receipt of assets from the California corporation, since, 
taken as a whole, the transaction was in substance an 
exchange of the property of the California corporation 
for the stock of the Nevada corporation, both parties to 
a reorganization.—George Whittell & Company, Inc., a Cor- 


poration, v. Commissioner, Dec. 9485 [CCH]; Docket No. 
72414. 


Petitioner and other stockholders of A Co. caused B Co. 
to be organized. They transferred to that company all 
of their stock in A Co., receiving in exchange therefor one 
share of B Co.’s stock for each 100 shares of the stock of 
A Co. Immediately upon receipt of A Co. stock, B Co. 
transferred it to C Co., the latter issuing direct to the 
stockholders of B Co. one share of its stock for each share 
of A Co.’s stock received. The stockholders of B Co. then 
surrendered their B Co. stock for cancellation and B Co. 
was immediately dissolved. B Co. was formed for the sole 
purpose of consummating these transactions and engaged 
in no other business at any time. There was no reorgani- 
zation within the meaning of section 112 (b) (3) and (b) 
(5) of the Revenue Act of 1928. Petitioner realized taxable 
gain to the extent that the fair market value of the C Co. 
stock received by it exceeded the basis for gain or loss on 
its A Co. stock. Gregory v. Helvering, 293 U. S. 465, fol- 
lowed.—Electrical Securities Corporation v. Commissioner, 
Dec. 9471 [CCH]; Docket No. 74677. 


Reorganization.—In 1930 corporation A acquired all the 
assets of corporation B in exchange for shares of A’s cap- 
ital stock, which stock was thereupon distributed pro rata 
among the stockholders of B, pursuant to a plan of re- 
organization. The transaction constituted a reorganiza- 
tion within the meaning of Section 112 (i) (1) (A), Revenue 
Act of 1928, whether or not corporation B was thereafter 
dissolved, and the basis for computing the losses suffered 
by petitioners in 1932, under Section 112 (b) (3) or (g) of 
the Revenue Act of 1928 and Section 113 of the Revenue 
Act of 1932, is cost to petitioners of their stock in corpo- 
ration B.—IVilliam H. Redfield v. Commissioner; James D. 
Biggs v. Commissioner, Dec. 9468 [CCH]; Docket Nos. 78860, 
79122, 79321. 

Taxable Income.—(1) Compensation received in 1932 as 
director of “Playland” park under a contract with the 
Westchester County Park Commission of the State of New 
York is held not exempt from income tax. The contract 
fixed petitioner’s compensation, term of service, certain of 
his rights and duties, and a percentage share in the proceeds 
of successful operation. It also had for one of its objects, 
the attainment of the independent contractor status in 
order that the park employees would be free from New 
York State civil service regulations. Petitioner is held 
to be an independent contractor and the operation of an 
amusement park is not a usual, traditional, or essential 
function of government. 

(2) In the case of a 1932 joint return of husband and 
wite, the wife is not liable for anv part of a deficiency if 
she had no income. Cole v. Commissioner, 81 Fed. (2d) 485, 
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followed.—Frank W. Darling v. Commissioner; Frank W. 
Darling and Mrs. Frank W. Darling, Husband and IW ife v 
Commissioner, Dec. 9484 [CCH]; Docket Nos. 74372, 79254. 


Transferees: Tax Liability—(1) Payment under protest 
with a claim for refund of a transferor’s deficiency for 1929 
by an alleged transferee does not support a judgment of 
no liability in favor of other transferees in their proceed- 
ings before: the Board. Air Reduction Co. paid, under 
protest, the $14,976.55 deficiency of the Western Oxygen 
Co., and filed a claim for refund on the ground that it was 
not liable as transferee since the transfer agreement ex- 
cepted it as to any liability for Federal income tax. Upon 
reconsideration, it is held that the Commissioner cannot 
fix liability by making or withholding the refund, and the 
payment by Air Reduction Co. does not discharge the 
other transferees. 

(2) Shareholders of a corporation which transferred all 
its assets to another corporation for some of the other 
corporation’s shares, and then distributed such shares among 
themselves, leaving the distributing corporation without 
sufficient assets to pay a deficiency, are liable jointly and 
severally as transferees for the deficiency.—Ernest Du Pont, 
et al. v. Commissioner, Dec. 9486 [CCH]; Docket Nos. 58717, 
58746. 

Trust Distinguished from an Association.—Where the 
devisees of a decedent create a trust to facilitate liquidation 
of the estate, and the property is subdivided and sold as 
lots because the tract of land could not be satisfactorily 
sold as a whole, it is held that the possibility of profit from 
such procedure does not affect the taxability of the trust 
as such, it being taxable as a trust and not as an association 
(1930 and 1931).—Girard Trust Company, Trustee under 
Agreement for Morris L. Clothier et al. v. Commissioner, 
Dec. 9487 [CCH]; Docket Nos. 75740, 76841. 


Trust Income: To Whom Taxable.—Where the person 
to whom income of a trust is distributable, is ascertained, 
but the distributability of that income, withheld during the 
tax year by the trustee on the ground that part or all of 
the amount withheld was corpus and not income, was 
contested, conclusively adjudicated in a later year as dis- 
tributable income of the trust and then paid to the bene- 
ficiary, such income is not taxable to the trust under section 
161 (a) (1), but is taxable to the beneficiary thereof for 
the year when distributable, whether or not it was then 
distributed, under sections 161 (a) (2) and 162 (b).—Mary 
Clark De Brabant v. Commissioner, Dec. 9466 [CCH]; Docket 
No. 75546. 


Trusts—Taxability of Grantor on Income of Trusts Es- 
tablished by Court Decree for Specific Purposes.—Income 
of the petitioner includes the income of a trust established 
pursuant to a court decree for the support, maintenance, 
and education of his minor daughter, but does not include 
the income of another trust similarly established for his 
divorced wife, who has since remarried.—Harry S. Blu- 
menthal v. Commissioner, Dec. 9472 [CCH]; Docket No. 
74143. 


Court Decisions 


(Continued from page 676) 


Hardt v. J. S. McLaughlin, Collector. September term, 1936. 
No. 16,376. 





tioner to intervene is granted in this case involving a lien 
(for 1923-1926 income taxes of her deceased husband) as- 
serted by the United States against a gold dinner set which 
petitioner alleges is owned by her. Whether or not peti- 
tioner had an adequate remedy at law is not controlling. 
The Court also refuses to consider an allegation of laches 
in connection with a motion to intervene.—U. S. District 
Court, South. Dist. of New York in United States of 
America v. Safe Deposit Company of New York, a Corpora- 
tion, Bank of Rockville Center Trust Company, a Corporation, 
as Administrator, c. t. a. of the Estate of John M. Phillips, 
Deceased, The Chase National Bank of the City of New York, 
as administrator of the Estate of Francis Phillips, Deceased, 
ind Helen Phillips Haran. 

Federal Estate Tax.—Unpaid balance of pledge made by 
decedent, who died in 1929, to International Committee of 
the Y. M. C. A. is deductible from his gross estate, since 
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it is a claim against the estate “contracted for an adequate 
and full consideration in money’s worth.”—U. S. Circuit 
Court of Appeals, Third Circuit, in James Turner Henry 
Elwyn Worcester and Central Hanover Bank & Trust Com- 
pany (Formerly Central Union Trust Company of New York), 
as Executors of the Last Will and Testament of James New- 
begin Jarvie, Deceased, v. Commissioner of Internal Revenue. 
No. 5810, October term, "1935. 

Decision of Board of Tax Appeals, 31 BTA 446, reversed 
on this issue. 


Installment Basis of Reporting Income.—Where an in- 
stallment obligation originates in 1927, and the owner 
corporation voluntarily dissolves on March 28, 1928, the 
remaining unreported profit of the installment obligation, 
received subsequent to dissolution, but prior to enactment 
of Section 44(d) of the 1928 Act, is taxable to the corpora- 
tion in liquidation and not to the stockholders. Such retro- 
active application of Section 44(d) is constitutional.—U. S 
Supreme Court of the District of Columbia in George M. 
McLeod and Reese McLeod as Receivers for the Estate and 
Effects of the McLeod Cut Stone Company, Inc. (dissolved), 
v. United States of America. Law No. 81,115. 


Petitioner sold certain lots of land for $78,750, under 
an installment contract wherein title remained in itself 
as vendor, and received $39,375 as down payment. The 
land cost $54, 243.99, and petitioner reported $12,253 (50 per 
cent of total profit) as taxable income. Petitioner re- 
possessed in 1929 by paying $450 to the purchasers and 
releasing them from further obligation on their unpaid 
installment obligation of $39,375. Although the market 
value of the land was less than the net amount realized 
($39,375—$12,253—$450), the Board had upheld the Com- 
missioner’s determination that this net amount of $26,672 
was taxable gain. The Court now holds that inasmuch as 
the payment of $450 and the return of the land was “satis- 
faction” of an unpaid installment obligation “at other than 
face value,” no taxable gain resulted, the transaction com- 
ing clearly within the terms of Sec. 44(d) of the 1928 Act 
and not within Art. 353 of Reg. 74.as amended. The Court 
further holds that the distinction of the Regulations as 
“between a situation in which a vendor surrenders pos- 
session, but retains title for his protection and one in which 
he parts with his title, but takes a mortgage on the prop- 
erty for his protection” exceeds the provisions of the 
statute and is invalid—U. S. Circuit Court of Appeals, 
Third Circuit, in Boca Ratone Company v. Commissioner of 
Internal Revenue. No. 5821. October term, 1935. 

— of Board of Tax Appeals, 31 BTA 8852, re- 
versed. 


Items of Outlay Which May Not Be Deducted from 
Gross Income.—Expenses of sale of additional stock, in- 
cluding legal fees, commissions, etc., incurred by a corpo- 
ration in 1929 are not deductible as a loss in that year, 
when the corporation and another corporation were con- 
solidated with a third corporation. “There is no authority 
to the effect that expenses of the type in question are 
deductible on dissolution. * * * In fact, plaintiff was taken 
over as a living organization. All its * * * property vested 
in the consolidated company. There was nothing lost.”— 
U. S. District Court, Dist. of Delaware, in American Loan 
Company, a Corporation of the State of Delaware (now dis- 
solved) v. Wallace S. Handy, Collector of Internal Revenue. 
No. 1. June term, 1932. 


Plaintiff corporation, in 1928, incident to issues of addi- 
tional stock, agreed to sell the stock to a finance company 
for certain prices per unit, the finance company agreeing 
to sell the stock at certain advance “retail” prices. Later, 
it was agreed that the finance company could sell certain 
of the stock at reduced advance prices. The Court holds 
that these transactions resulted in no loss to the plaintiff, 
and that even if there could be read into the transactions 
a discount on stock sales or an expense in marketing, no 
deduction was allowable in 1929 as the result of a consoli- 
dation of plaintiff and another corporation with a third 
corporation, on authority of Am. Loan Co. v. Handy, pre- 
ceding.—U. S. District Court, Dist. of Del., in Industrial 
Bankers of America, Inc., a Corporation of the "State of Dela- 
ware (now dissolved), v. Wallace S. Handy, Collector of 


Internal Revenue for the District of Delaware. No. 3. June 
term, 1932. 
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Net Losses.—Net losses sustained in 1928 and 1929 by 
a corporation while operating under a Delaware charter 
are not deductible by its successor operating under a 
Pennsylvania charter. Petitioner is a Pennsylvania cor- 
poration, chartered January 20, 1930. It is the domestica- 
tion under the laws of the Commonwealth of Pennsylvania 
of a corporation by the same name chartered by the State 
of Delaware August 31, 1921. The Delaware corporation 
had net losses for the years 1928 and 1929 which the peti- 
tioner seeks to deduct from gross income in computing 
its tax liability of 1930. The Court holds that the net 
losses of the Delaware corporation are not legal deductions 
from the income of the petitioner for 1930, it being a new 
corporation, the Delaware corporation having ceased to 
exist, pursuant to judicially interpreted Pennsylvania law. 
Nor is this a case where the corporate entities are to be 
ignored.—U. S. Circuit Court of Appeals, Third Circuit, in 
General Finance Company of Philadelphia, Penn. v. Commis- 
sioner of Internal Revenue. No. 6016. March term, 1936. 
Decision of Board of Tax Appeals, 32 BTA 949, affirmed. 
Period When Dividends Declared Are Included in Gross 
Income.—Dividends in stock of a third corporation de- 
clared in 1928 by two corporations in which the petitioner 
was a stockholder, on the facts, became unqualifiedly sub- 
ject to the demand of the petitioner in 1928, and were 
taxable income in that year. “Here the dividends were 
declared in the latter part of September, 1928; on Novem- 
ber 1, 1928, the shares of stock were delivered to the 
transfer agent; on October 31, 1928 both corporations made 
their bookkeeping entries to write off the distributable 
shares. Thus by November 1, 1928, the stock was out of 
the hands of the corporations declaring the dividend, and 
they no longer had possession of the certificates of stock 
comprising the dividend. * * * Whether the taxpayer 
received her certificates or whether they would have been 
delivered to her on demand, in the calendar year 1928, is 
of course, purely speculative, but it is not vital to our 
discussion. The declaring corporations had done all that 
it was possible for them to do to transfer title to the 
shares to the stockholders.” Dissenting opinion filed.— 
U. S. Circuit Court of Appeals, Ninth Circuit, in Commis- 
stoner of Internal Revenue v. Elvira Scatena. No. 8067. 
Decision of Board of Tax Appeals, 32 BTA 675, affirmed. 


Processing Tax on Oils.—Upon the evidence, the Court 
reverses the trial court’s action granting a preliminary 
injunction against collection of the tax, because the plain- 
tiff discloses no special or extraordinary circumstances to 
warrant injunctive relief, and because plaintiff is found to 
have adequate remedy at law. The Court further holds 
“this being true it is neither necessary nor appropriate on 
this appeal to discuss the constitutionality of the taxing 
statute.” One judge dissents.—U. S. Circuit Court of Ap- 
peals, Eighth Circuit, in Charles D. Huston, Individually and 
as Collector for the District of Iowa v. lowa Soap Company, 
a Corporation. No. 10,606. May term, 1936. 

Decision of District Court, 13 Fed. Supp. 517, reversed. 


The District Court’s action granting a preliminary in- 
junction against the collection of the tax is reversed because 
no special nor exceptional and extraordinary circumstances 
are presented to warrant such injunction, and because the 
“plaintiff's remedy at law is in every way adequate.” As 
in Huston v. Iowa Soap Co., preceding, the constitutionality 
of the , tone statute is not considered. One judge dissents. 
—U. Circuit Court of Appeals, Eighth Circuit, in George 
IV. o Malle y, Individually and as Collector of Internal Rev- 
enue for the District of Nebraska et al. v. Haskins Bros. & Co., 
a Corporation. No. 10,665. May term, 1936. 

Recovery of AAA Taxes.—The Court holds that plain- 
tiffs cannot recover processing taxes without showing that 
they did not pass on the taxes to their purchasers. The 
Court overrules the contention that plaintiffs had a vested 
right before the enactment of Section 21 (d) of the AAA 
and Sections 902, 906, and 907 of the 1936 Act, and denies 
that application of those sections to plaintiffs is uncon- 
stitutional—U. S. District Court, No. Dist. of Ala., in 
Lincoln Mills of Alabama v. Davis, 15 Fed. Supp. 257. 

Refunds and Credits: Credit of Deficiency Due from 
a Subsidiary Company against Overassessment Due Par- 
ent Corporation Where Consolidated Returns Were Filed 
but Are Not Allowable.—Where a subsidiary, for which 
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consolidated returns for 1921 and 1923 were filed, is held 
not to have been affiliated, deficiency due from it for 192] 
and 1923 may not be deducted by the Commissioner from 
overassessment due parent corporation for those years. 
In the absence of affiliation, the proper tax liability of 
each corporation must be determined separately. Dis- 
senting opinion filed—U. S. Circuit Court of Appeals, 
Third Circuit, in Charles Dorrance and C. Reynolds Bedford, 
Receivers of the Temple Coal em v. David W. Phillips. 
Collector of Internal Revenue. No. 5804. Oct. term, 1935, 

Decision of District Court, 9 Fed. Supp. 108, reversed. 


Taxable Income Distinguished from Gift—Depletion.— 
(1) Money received by a taxpayer in 1920, by the release of 
funds which had been impounded by a receiver from the 
income of certain oil lands, title to which was disputed 
by the United States, is not a gift but constitutes taxable 
income. 

(2) Upon the facts, it is determined that taxpayer had an 
economic interest in the oil and gas property prior to the 
date of its lease in 1920, and is entitled to deduction for 
depletion from the beginning of production in 1914 to such 
date. Dissenting opinion filed on this issue. 

(3) District Court had jurisdiction of a suit to recover 
an overpayment of 1920 income taxes.—U. S. Circuit Court 
of Appeals, Ninth Circuit, in Obispo Oil Company, a Corpo- 
ration, v. Galen H. Welch, Collector of Internal Revenue for 
the Sixth Collection District of California. No. 8070. 

Decision of lower court affirmed except as to the second 
issue. 

Tobacco Control Act—Constitutionality—Tax imposed 
by the Kerr-Smith Tobacco Act (Tobacco Control Act) 
was unconstitutional, on the authority of U. S. v. Butler, 
296 U. S. 1, 88. Judgment entered in favor of plaintiff for 
$314.32 and interest paid as taxes under the Act.—uU. S. 
District Court, Middle Dist. of No. Carolina, Greensboro 
Div., in James P. Taylor, Staley, N. C. v. Charles H. Robert- 
son, Individually, and Charles H. pa ane Collector of 
Internal Revenue, United States Collection District of North 
Carolina. 

Trusts: Tax Liability of Grantor.—Gain realized in 1929 
upon the sale by a trustee of the corpus of an irrevocable 
trust was not taxable to the grantor under Sec. 167 of the 
1928 Act.—U. S. Circuit Court of Appeals, Fourth Circuit, 
in Guy T. Helvering, Commissioner of Internal Revenue, < 
Ellen Culver Bowen, Executrix of the Last Will and Testa- 
ment of Edwin L. Bowen, Deceased. No. 4056. 

Decision of Board of Tax Appeals, 33 BTA 208, affirmed 
on this issue. 


Is Form 872 a Complete Waiver 
of the Limitation Period? 


(Continued from page 639) 


the Revenue Act of 1921.2 A “deficiency” in tax was 
defined as the difference between the amount of 
tax already paid and the amount which should have 
been paid as found by the Commissioner’s exam- 
ination of the return.*° And the Regulations ™ pro- 
mulgated under these earlier revenue acts clearly 
show that “deficiencies” in tax were intended to be 
confined to the results of an examination of the 
returns as filed; there were no outside audits or field 
examinations. 

With the creation of the Board of Tax Appeals 
(by the Revenue Act of 1924) '* the duties of the 
Commissioner were considerably enlarged. Instead 
of confining his activities to examinations of the 
returns as filed and to recomputations and assess- 
ments on the basis of those returns, he was required 
to ascertain the difference, if any, between “the 
amount by which the tax imposed by this title ex- 

® Sections 227, 250; 42 Stat. at L. 227. 

Revenue Act of 1921, section 250(b): 42 Stat. at L. 227. 


1 Regulations 62, article 1012 (1922 edition). 
2 43 Stat. at L. 253. 
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ceeds the amount shown as the tax by the taxpayer 
upon his return.” That difference was defined as 
the “deficiency” in tax.’* Instead of being directed 
to assess the tax “due under any return,” he was 
required to assess the tax “imposed by this title.” 
To enable him to go beyond the return itself, the 


Commissioner was authorized (by the Revenue Act 
of 1926) 3 


for the purpose of ascertaining the correctness of any re- 
turn * * * by any officer or employee of the Bureau of 
Internal Revenue, including the field service * * * to 
examine any books, papers, records or memoranda bearing 
upon the matters required to be included in the return. 

But the new power of examination was expressly 
limited to “only one inspection * * * for each tax- 
able year.” ?° 

In recognition of the radical change in income 
tax procedure thus effected, the statutory wording 
of the limitation period upon the assessment of the 
tax was altered. Instead of providing that “the 
amount of tax due under any return” shall be as- 
sessed within the limitation period,’® the Revenue 
Act of 1924 and all subsequent revenue acts pro- 
vide that “the amount of tax imposed by this title” 
shall be assessed within the limitation period.” 
Without such a change in statutory wording, it 
might well have been argued that no time limit 
existed upon the assessment of taxes due under the 
revenue acts by reason of items of income inno- 
cently omitted from the returns. 

The form of consent devised by the Treasury De- 
partment, however, has not been altered to meet 
the revenue act changes.’® It still refers only to 
the taxes “due under the return” filed by the tax- 
payer. 

Aside from the purely legalistic arguments herein 
urged for a strict construction of the consent,?® 
equitable considerations would seem to require a 
similar interpretation of the consent form. Mr. 
Jones files his return showing his gross and his 
net income for the year 1934 and pays the tax shown 
to be due under the return. Mrs. Jones likewise 
files a return of her income and pays the tax “ 
under the return as filed. On March 12, 1938, 
field agent visits Mr. Jones, states that there is a 
question whether the deductions taken by Mr. Jones 
were proper, asks for additional time in which to 
discuss the matter with him. Mr. Jones signs the 
printed consent proffered to him by the field agent. 
On January 12, 1939, the agent reappears, states 
that the Bureau of Internal Revenue proposes to 
tax to Mr. Jones the income which Mrs. Jones re- 
ported and on which she paid a tax. The three- 
year period of limitation for the filing of a refund 
claim by Mrs. Jones has expired. If the Commis- 
sioner succeeds in taxing Mrs. Jones’ income to 
her husband, a double tax will have been paid to 
the Government, irretrievably, unless our restricted 
interpretation of the consent is adopted. If, in sign- 





13 Revenue Act of 1924, section 273; 43 Stat. at L. 253. 

1 Section 1104; 44 Stat. at L. 113, as amended by 45 Stat. at L. 878. 
Section 1002 of the Revenue Act of 1924 for the first time required 
taxpayers to keep income records. 

Revenue Act of 1926, section 1105: 44 Stat. at L. 9, 113. 

16 Revenue Act of 1916, section 9; Revenue Act of 1918, section 250; 
Revenue Act of 1921, section 250. 

™ Revenue Act of 1924, section 277. 

% The present form #872 supplanted form #862. 

12 A printed document restricting rights must be construed against the 
party who prepared it. 
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ing the consent, Mr. Jones waived only the assess- 
ment of taxes due under his return, the Government 
is precluded *° from taxing Mrs. Jones’ income to 
him after the three-year limitation period has ex- 
pired. But if Mr. Jones waived the assessment of 
whatever taxes might be due under the revenue acts, 
the Government may, during the extension period, 
tax to him unlimited items of income, irrespective 
of the fact that others have already paid income 
taxes on those additional items and may no longer 
file claims for their refund. 

Judicial construction of Form 872 seems to be 
lacking. In its absence we venture to predict that 
a taxpayer who has the equities with him will re- 
ceive serious consideration from the Court on an 


argument addressed to a limited construction of 
the consent. 





Retail Business Sees Benefit 
in Inereased Dividends 


HATEVER the ultimate effect on the business 

structure of the tax on undistributed profits of 
corporations, the retail trade is viewing the result- 
ing increase of dividends with undisguised glee. The 
October issue of Retail Ledger (Philadelphia) con- 
tains the following commentary: 


Effect of the corporation profits tax bill is seen in the 
payment of over $334,000,000 in dividends to stockholders 
in 721 corporations during August. Ninety-seven extra 
dividends and 72 increases were declared during the month, 
making it the largest August since 1931 and the second 
biggest dividend month of the year. 

This is in line with the policy of many corporations 
to pay out in dividends rather than in profit taxes, and 
is expected to have a direct effect on the luxury goods 
market between now and Christmas. 

This stimulation will increase monthly as the year ad- 
vances—both because end of year is the normal time for 
surplus income to go into luxury goods, and because cor- 
porations, beset with the problem of guessing 1936 profits 
in advance for dividend purposes, will be increasingly 
liberal with dividends as the year comes to a close. 


N. T. A. Tax Conference 
Wins Tax Plaudits 


(Continued from page 684) 


“The Social Security Program and Its Implications,’ 
Frank Bane, executive director, U. S. Social Security 
Board, Washington, D. C. 

“The Probable Effects of the Social Security Act on 
State Finances,’ Clarence Heer, University of North 
Carolina. 

“Important Tax Legislation of 1936,” Raymond E. Man- 
ning, Library of Congress, Washington, D. C. 

“The Correlation of Death Taxes and Gift Taxes on 
Inter Vivos Transfers,” T. Ludlow Chrystie, attorney at law, 
New York City. 

“Domicile versus Situs as the Basis of Tax Jurisdiction,” 
Robert C. Brown, Indiana University School of Law. 

“Taxation of Trust Income under State Personal In- 
come Tax Laws,’ Roger J. Traynor, School of Juris- 
prudence, University of California. 

“Indiana Tax Problems,” Harry Miesse, executive secre- 
tary, Indiana Taxpayers’ Association. 

“Taxes from the T axpayer’s Point of View,” J. W. Oliver, 
The Linen Thread Co., New York City. 

“Constructive Economy in Government,” Paul N. Rey- 
nolds, executive director, Wisconsin Taxpayers’ Alliance. 








20 Except of course in the event of fraud, a circumstance not pertinent 
to this discussion. 
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“The Federal Tax Program,” Arthur H. Kent, acting 
chief counsel, Bureau of Internal Revenue, Washington, 
=. Cc. 

“The Impact of Federal Taxation on State Finances,” 
Fred R. Fairchild, Yale University. 

“The Taxation of the Corporate Surplus,” Godfrey N. 
Nelson, The New York Times, New York, N. Y. 

“Federal and State Grants in Aid,” J. Roy Blough, Uni- 
versity of Cincinnati. 

“Revenue Sharing between Federal and State Govern- 
ments and a State and Its Local Units,” Mabel Newcomer, 
Vassar College. 

“Obstacles Encountered in Improving the Governmental 
Framework,” Seabury C. Mastick, chairman of the New 
York State Tax Commission for the Revision of the Tax 
Laws. 

“Some Essentials of Good Tax Administration,” H. L. 
Lutz, Princeton University. 

“The Taxation of Chain Stores,” Fred L. Fox, State 
Tax Commission of West Virginia. 

“The Gross Income Tax of Indiana,’ Clarence A. Jack- 
son, director, Gross Income Tax and Store License Divi- 
sion, Indiana. 

“Possibilities and Problems of Uniform Municipal Ac- 
counting Systems,” Lloyd Morey, comptroller, University 
of Illinois. 

“State and Local Debts—Past Difficulties and Present 
Problems,” Paul Studenski, professor of economics, New 
York University. 
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Subjects and presiding officers of round tables 
that were held follow: 


“Sales Taxes,” J. W. Huston, assistant supervisor, Legal 
and Research Division, Department of Finance, State of 
Illinois. 

“State Income Taxes,” C. H. Morrissett, state tax com- 
missioner, Commonwealth of Virginia. 

“Alcoholic Beverage Taxes,” James W. Martin, Com- 
missioner of Revenue, Kentucky. 

“Tax Limitations and Homestead Exemptions,” Quincy 
A. Davis, chairman, Ohio Tax Commission. 

“Research Projects of Tax Commissions,” E. L. Leahy, 
chief, Division of Corporations, Rhode Island. 


Standing committee reports were presented as 
follows: 


“Report of the Committee on Social Security Legisla- 
tion,” J. W. Oliver, The Linen Thread Co., New York 
City, chairman. 

“Report of the Committee on Double Domicile in re 
Inheritance Taxation,’ Farwell Knapp, Deputy Tax Com- 
missioner, Connecticut, chairman. 

“Report of the Committee on State-Federal Fiscal Re- 
lations,” Henry Herrick Bond, attorney, Washington, D. C., 
chairman. 

“Report of the Committee on Homestead Exemptions,” 
Raymond D. Thomas, member of the Oklahoma Tax Com- 
mission and dean, School of Commerce, Oklahoma A. & M. 
College, chairman. 








Corporation Taxes Under the 
Revenue Act of 1936 


(Continued from page 644) 

inination indicate the elimination of the question as 
to whether the new Revenue Act imposes a bona 
fide income tax, or some other direct tax necessitat- 
ing apportionment to support constitutionality ; 
nevertheless, it would not be conclusive proof of 
the constitutionality of the new Act, for that law 
still must withstand the scrutiny of the United 
States Supreme Court in relation to the other con- 
stitutional questions involved. 

Now, as a justification, it is not inconceivable that 
the tax on undistributed profits of corporations would 
have a constitutional basis as being a means by 
which the Government may accomplish the preven- 
tion of avoidance of surtaxes. It is too well-settled 
to admit of controversy that the power to tax em- 
braces the authority to exercise that power and to 
pursue the courses necessary in the proper execu- 
tion thereof.** Consequently, tax legislation, other- 
wise invalid, may be sustained as necessary to the 
proper enforcement of clearly valid legislation. Con- 
versely, legislation otherwise valid as incidental to 
valid enactments, may assume unconstitutionality 
as a result of improper operation. 

The necessity of considering tax laws, particularly 
the new one imposing the undistributed corporation 
profits tax, in the light of related legislation, there- 
fore, becomes increasingly important. In order to 
meet the situation created by the institution of vari- 


54 The mere fact that the income tax laws were enacted subsequent 
to the adoption of an amendment to the Constitution does not relieve 
such laws of the requirement of general constitutionality. That Amend- 
ment did not add any new subjects to the list of subjects within the 
general jurisdiction of the congressional taxing power. It merely made 
available a new procedure in the collection of the tax, by eliminating 
the requirement that a particular formality be observed. Evans v. Gore 
(1920), 253 U. S. 245, 40 Sup. Ct. 550, 64 L. Ed. 887; Brushaber v. 
Union Pacific R. R. Co. (1916), 240 U. S. 1, 36 Sup. Ct. 236, 


60 L. Ed. 493. 
55 Reinecke v. Smith (1933), 289 U. S. 172, 53 Sup. Ct. 570, 77 L. Ed. 
09; Tayr v. Bowers (1929), 278 U. S. 470, 49 Sup. Ct. 199, 


11 
73 L. Ed. 460. 











ous devices to avoid surtaxes, Congress, in exercise 
of its power and authority to pursue the course nec- 
essary to the proper execution of the income tax 
law, sought to devise a means of bringing all per- 
sons subject to that law within the usual tax classifi- 
cations, thereby nullifying the ingenuous attempts 
to escape taxation. 

To that end, the tax law was amended to pro- 
vide for a special surtax on incomes of personal 
holding companies,°*® and another one on so-called 
improper accumulations of surpluses by corporations 
in general.** While the tax on holding companies 
has had some measure of success, the surplus tax 
has been notoriously ineffective. That tax has had 
little application, owing to the great difficulty of 
demonstrating its utility and validity in connection 
with attempts to prevent avoidance of surtaxes. 
The problem of proving the accumulations of sur- 
pluses to be beyond the requirements of an operat- 
ing organization, tended to discourage attempts to 
impose the tax on surpluses. 

With the reimposition of a normal tax on divi 
dends received, as provided in the 1936 Revenue 
Act, Congress anticipated new attempts to avoii 
part of the tax through inducement of corporations 
to limit the payment of dividends, in the expecta- 
tion that in subsequent years, the tax on dividends 
may be eliminated. It is now urged quite vigor- 
ously that it was in an effort to prevent such avoid- 
ance and to obtain the full advantages of the 
Sixteenth Amendment that the new tax law was 
drafted to include the special surtax on undistrib- 
uted profits of corporations. 


Once again, were prevention of tax avoidance 
demonstrated to have been the dominant and un- 
derlying purpose of the enactment of the tax on 
undistributed profits, and were it shown to have a 
direct relation to income taxation, then such ques- 





56 Revenue Act of 1934, Section 351, as amended. 
57 Revenue Act of 1934, Section 102, as amended. 
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tions as possible oppression, attempted destruction, 
apportionment, and so forth, would seem to diminish 
in importance. The new provision still would have 
to survive the test of practical results, however, but 
even as to this test it would have a decided ad- 
vantage. On the other hand, were the motive of 
prevention of tax avoidance to be unwarranted and 
without a reasonable basis, it would lose consid- 
erable support as a valid measure. 


Prevention of tax avoidance, it seems, would have 
to be shown to bea fact. Were tax avoidance want- 
ing, there could be no prevention of it through any 
means. In any event, there may be no irrebuttable 
presumptions to support a tax law. They must be 
rebuttable; otherwise, they would be unconstitu- 
tional, as being arbitrary and without due process 
of law.°’ Now, just how many corporations would 
be influenced by requests to limit dividends in order 
to aid tax avoidance is a matter of more specula- 
tion. The depression has caused considerable dam- 
age to the economic structure and progress of the 
nation’s business. ‘They must be relieved of the 
strain imposed by the depression if we ever are to 
advance and be ready for the unprecedented pros- 
perity so widely predicted. 

Are we to assume, then, that corporations ordi- 
narily would distribute dividends imprudently, at 
the first sign of increased income? Likewise, are 
we to assume that failure to distribute recklessly 
such dividends would be a direct consequence of a 
conspiracy to defraud the Government of taxes; or, 
may we not reasonably conclude that economic 
planning by business would take precedence over 
tax avoidance, without even reference to a tax on 
dividends? 

If economic planning proved to be the real motive 
for failure to distribute all of corporate earnings, 
then the tax on undistributed profits of corporations 
would not reasonably be necessary to the proper 
enforcement of the income tax law. Moreover, in- 
asmuch as it would not have a reasonable basis 
as a preventative of an arbitrarily presumed attempt 
at tax avoidance, either, then it would be measured 
in terms of the other constitutional limitations, with- 
out the benefit of support as being incidental to a 
valid enactment. In such a case, it may not be sus- 
tained for any reason, or it may be confirmed only 
in cases where tax avoidance was proved to have 
been attempted, and finally, it may become as obsolete 
as the prior taxes on “unreasonable” accumulations of 
surpluses by corporations. 


In any event, while it is understood that taxes 
are needed to enable efficient governments to op- 
erate, and while taxes are condoned as “necessary 
evils,” objections are raised to some tax legislation, 
—not because of its enactment as such, but rather 
because of the nature of a particular tax imposed, 
and the procedure followed in its collection and gen- 
eral enforcement. Consequently, were the new tax 
on undistributed profits of corporations to have the 
effect of adversely affecting the nation’s progress, 
opposition to it would arise, no doubt, from all 
sources, including those usually scrupulous in re- 


58 Western & Atlantic gry * Henderson et al. (1929), 279 U. S. 
639, 49 Sup. Ct. 445, 73 L. Ed. 


THE “WINDFALL” TAX LEVY 
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fraining from attempts at either tax evasion or tax 
avoidance. 

The possibility that the new tax on undistributed 
profits of corporations may be unlawful, therefore, 
should commend itself to Congress and taxpayers 
alike for careful examination. 


The “Windfall” Tax Levy 


(Continued from page 653) 


adequate records should be able to compute without 
great difficulty the net income for the taxable year 
from the sale of goods upon which a processing tax 
was imposed but not paid, for the reason that his 
records are designed for the purpose of determining 
profits on sales. But when he comes to compute the 
extent to which he has shifted the burden of the 
processing tax, he does not even know where to 
begin, for he has no records designed for the pur- 
pose of determining that fact. The Act points out 
to him the place where he should begin but is defec- 
tive in its failure to point the way to a definitive end. 

We have now discussed three of the limitations in 
the Act upon the amount of net income subject to 
the windfall tax. The fourth limitation is the amount 
of the processing tax which the processor has failed 
to pay, less the amount paid by him to purchasers 
as reimbursement for the amount originally included 
in the sales price on account of processing tax. In 
making this deduction for reimbursement to pur- 
chasers, the taxpayer is limited to amounts paid 
prior to June 1, 1936 and amounts paid thereafter in 
the bona fide settlement of written agreements en- 
tered into prior to March 3, 1936. 

We have now described the methods of comput- 
ing the four limitations prescribed by the Act upon 
the amount of net income subject to the windfall 
tax. After these computations have all been made, 
the tax of 80 per cent is then applied to the lowest 
of the four amounts. Asa credit against the tax so 
determined, the taxpayer is entitled to deduct the 
amount by which his income and excess profits taxes 
for the taxable year were increased by reason of his 
inclusion in the income subject to such tax the in- 
come determined to be subject to the windfall tax. 

The problems confronting both the taxpayers and 
the tax authorities in the administration of the wind- 
fall tax are extremely difficult. No less perplexing 
are the problems involved in the determination under 
Title VII of the Act of the amount due the taxpayer 
as refund of processing taxes already paid. To 
establish his right to a refund under Title VII the 
taxpayer must show that he has not shifted the 
burden of the processing tax either to his vendee by 
including the tax in the price of flour or to the pro- 
ducer by reducing the price paid for the wheat. The 
facts required to be proved under Title VII with 
respect to a refund of processing tax already paid 
are even more difficult of proof than the facts to be 
established under Title III to avoid the imposition 
of the windfall tax. Recognition of these inherent 
difficulties is no doubt the underlying reason for the 
enactment by Congress of Section 506 of the Act, 
which provides that any taxpayer may apply to the 
tax authorities for the consideration of both matters 
as one and upon such application the Commissioner 
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THE 


of Internal Revenue is authorized to enter into an 
agreement of final settlement of the two matters 
upon the payment by, or refund to, the taxpayer of 
the amount agreed upon. In other words, the tax 
payer and the Commissioner may struggle for a 
certain length of time in a valiant but unsuccessful 
effort to determine what each owes to the other 
under Titles III and VII, respectively, and may then 
in the end agree that upon the payment of a specified 
sum by one party to the other, both controversies 
shall be determined. Under this provision of law, 
lump sum settlements of the two controversial mat- 
ters, similar to settlements reached between private 
parties, is specifically authorized by law. A courageous 
administration under this section of the law may 
result in a reasonably speedy determination of lia 
bilities which would otherwise take years of litiga 
tion to determine. 

This conference is limited to a discussion of the 
methods of computation of the windfall tax. The 
validity of the law and the procedure to be followed 
in establishing its validity or invalidity are not with 
in its scope. These are matters for each miller to 
consider in their application to the facts in his indi- 
vidual case and upon which he should consult his 
own counsel. 

Editor’s note.—While this article is devoted to the application of the 
windfall tax to the milling industry, the principles explained are gen- 
erally applicable to others who are subject to the tax. As previously 


reported (Tax Macazine, Vol. 14, No. 10, p. 622) the time for filing 
returns and paying the tax has been extended to December 15, 1936. 


Rulings of the Bureau of 
Internal Revenue 


(Continued from page 678) 


not later than November 30, 1936, is required to file such 
form regardless of whether the return shows any excess- 
profits tax liability for that taxable year—I. T. 3008, 
X V-46-8331 (p. 2). 

Excise Tax on Sales of Gasoline and Lubricating Oil to 
States or Political Subdivisions Thereof and to the United 
States.—Sales of gasoline and/or lubricating oil on and 
after October 1, 1935, are exempt from tax when made 
for use on vessels owned by the United States which are 
under the control of the Department of Commerce and are 
operated, through the Secretary of Commerce, by the 
United States Shipping Board Merchant Fleet Corporation 
under a managing agency agreement.—S. T. 847, X\V-39- 
8321 (p. 12). 

Excise Tax on Sales: Meaning of “Household Type Re- 
frigerators” in Section 608 of the 1932 Act.—Refrigerators 
operated with electricity, gas, kerosene, or other means, 
which are designed for use in the home, arranged to pro- 
vide for refrigerated storage space for the preservation 
of food products, and a low temperature space for making 
ice cubes and frozen desserts, and having a net cubical 
content not exceeding 20 cubic feet, are “household type 
refrigerators,” within the meaning of Section 608 of the 
Revenue Act of 1932 and Article 49 of Regulations 46.— 
5. T. 845, X V-39-8319 (p. 10). 

Exclusions from Gross Income.—lf an American con- 
sular agent meets the requirements of Section 116(a) of 
the Revenue Act of 1934, the fees received by him for the 
services enumerated in section 8 of the Act of April 5, 
1906, should not be included in gross income in computing 
the Federal income tax liability of such an individual._— 

T. 3006, X V-38-8304 (p. 2). 

Exemptions from Tax on Corporations: Building and 
Loan Associations and Cooperative Banks.—The M Cor- 
poration, incorporated with broad powers to engage in 
business, especially to buy, sell, lease, exchange, hold, and 
deal in real and personal property but incorporated for 
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the primary p paar of taking over and liquidating the 
assets of the N Savings and Loan Association, an organiza- 
tion exempt from Federal income taxation, is an entity 
separate and distinct from the N Savings and Loan Asso- 
ciation. The fact that the latter corporation was held 
exempt from Federal income taxation does not affect the 
status of the M Corporation. Since two separate corpo- 
rate entities are involved, the situation in the instant case 
is distinguishable from that considered in G. C. M. 12000 
(C. B. XII-2, 62), in which it was concluded that where 
“trustees” handle a portion of the assets of a bank for the 
purpose of liquidating them, the “trust” is not a separate 
taxable entity.—I. T. 3009, X V-40-8332 (p. 2). 

Federal Estate Tax.—Insurance proceeds receivable by 
beneficiaries other than the estate in excess of the $40,000 
exemption allowed by Section 402(f) of the 1918 Act, and 
similar provisions of later acts, may be included in the 
decedent’s gross estate under the provisions of Section 
402(c) of the 1918 Act, and similar provisions of later acts, 
if the policies have been assigned, or the beneficiaries named, 
in contemplation of or intended to take effect at or after 
death. G. C. M. 1164 revoked to this extent.—G. C. M. 
16932, X V-38-8307 (p. 10). 

Manufacturers’ Excise Taxes: Sales of Oil for Nonlubri- 
cating Purposes.—Manufacturers or producers of white oil 
of certain specifications may sell such oil for nonlubricating 
purposes free from tax without obtaining exemption certifi- 
cates from the purchasers.—S. T. 844, X V-39-8318 (p. 9). 


Social Security Act Tax: 


Credit for Contributions to State Employment Funds 


Where an employer operating in several States pays con- 
tributions into a State unemployment fund only on the 
wages payable in one State, which contributions are less 
than 90 per cent of the Federal tax imposed by section 901 
of the Social Security Act on the total wages payable, the 
entire amount of the contributions may be taken as a credit 


against the Federal tax.—S. S. T. 34, X V-37-8300 (p. 10). 
Employed Individuals Defined 


Where A, in conducting a business, has several branch 
establishments, each being under the direction and control 
of a supervisor who hires and discharges the employees 
for that particular branch, and who receives from A a 
certain sum each week to cover his remuneration and that 
of the employees, such supervisors and the individuals 
working in each establishment are the employees of A, 
the owner of the business, for the purpose of the tax im- 
posed by Section 901, Title IX of the Social Security Act. 
—S. S. T. 35, X V-37-8301 (p. 11). 


Pin boys hired by the M Recreation Center in connection 
with the operation of its bowling alleys are employees 


thereof within the meaning of the Social Security Act.— 
S. S. T. 40, X V-39-8322 (p. 14). 


“Instrumentality of the State” IVithin the Meaning of 
Sections 811(b)7 and 907(c)6 
The M State Bank, organized under the general banking 
laws of the State of Michigan, is not an instrumentality 
of the State within the meaning of sections 811(b)7 and 
907(c)6 of the Social Security Act, and the bank and its 


employees are subject to the taxes imposed by that Act. 
—S. S. T. 43, X V-40-8337 (p. 14). 


Liability of Members of Federal Reserve System to Taxes 
Under Titles VIII and IX of the Act 

State banks which are members of the Federal Reserve 
System are instrumentalities of the United States within 
the meaning of sections 811(b)6 and 907(c)5 of the Social 
Security Act, and neither the banks nor their employees 
are subject to ~ taxes imposed under Titles VIII and IX 
of that Act.—S. S. T. 44, X V-40-8338 (p. 15). 


he and Members of Crews Defined 


Individuals rendering services to the M Company, which 
contracts to load steamships, are not officers or members 
“of the crew of a vessel on the navigable waters of the 
United States,” and the services performed by them are 
not excepted from “employment” under the provisions of 


Section 907(c)3 of the Social Security Act—S. S. T. 36, 
XV-37-8302 (p. 11). 
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Tax-exempt Organizations Under Title IX 

The M Company, which is not exempt from income tax- 
ation under Section 101(6) of the Revenue Act of 1934, 
is not exempt from payment of the tax imposed by Section 
901 of the Social Security Act, Section 907(c)7 of the latter 
Act reading substantially the same as Section 101(6) of 
the Revenue Act of 1934.—S. S. T. 41, XV-39-8323 (p. 15). 

“Wages” as Used in Section 907(b) of Title IX Defined 


3onuses paid by a retailer to his salespeople on sales 
of certain merchandise constitute ‘wages’ within the 
meaning of Title IX of the Social Security Act. Even 
though the manufacturer reimburses the retailer for such 
honuses, the latter is liable for the tax imposed by section 
901 of the Act, since the salespeople are hired and paid 
by him and are under his direction and control.—S. S. T. 


}2, XV-39-8324 (p. 16). 


Stamp Tax on Conveyances.—An oil and gas lease of 
indefinite duration covering lands in Pennsylvania con- 
stitutes a conveyance of realty within the meaning of the 
law, and is, therefore, subject to stamp tax under Schedule 
A-8 of Title VIII of the Revenue Act of 1926, as added 
by Section 725 of the Revenue Act of 1932.—G. C. M. 17026, 
X V-36-8294 (p. 11). 


Surtax on Personal Holding Companies: Classification of 
a Personal Holding Company.—A corporation which was 
engaged in the business of trading in commodities in 1934 
and which derived 80 per cent or more of its gross income 
therefrom is not a “personal holding company” within the 
meaning of Section 351 of the Revenue Act of 1934.—I. T. 
3010, X V-40-8333 (p. 3). 


Tax Refunds in Illinois 
(Continued from fage 662) 

The provisions of Section 8 “D” require a refund 
when an assessment of inheritance tax has been ap- 
pealed and the reviewing court finds that the tax 
liability is less than the amount paid. In this situa- 
tion, the granting of a refund is mandatory upon the 
State Treasurer without any further proceedings in 
the County Court. 


Limitations on Claims 


HE length of time within which claims for re- 

funds of inheritance taxes may be filed in the 
County Court depends upon the section under which 
they are presented. 

Applications under Section 8 are divided into two 
classes. Those which come under Subsection “A”, 
dealing with cases where the will is set aside after 
the tax is paid and the court orders the estate dis- 
tributed so as to produce a smaller amount of tax, 
must be filed within one year from the final deter- 
mination of the proceedings to set aside the will. 
\pplications for refunds under Subsections “B” and 
‘C” because of the renunciation by a widow or wid- 
ower of the provisions made for him or her in the 
will of a deceased spouse, or because of the payment 
of additional claims, taxes and costs after payment 
of the tax, must be filed within two years from the 
payment of the tax. Special provision is made for 
refund claims based upon payment of additional 
claims and taxes. These may be filed within a period 
of one year after the liability for such claims or taxes 
has been finally determined even though the two- 
year limitations period previously mentioned has 
already elapsed. 


TAX REFUNDS IN ILLINOIS 
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Limitation Period Under Section 10 


LAIMS for refund under Section 10 of overpay- 

ments caused by inadvertent errors in the as- 
sessment of the tax must also be filed within two 
years from the date the tax was paid. 

It is important in connection with Section 10 to 
note that any claims for corrections of errors in 
valuation or in the application of the rules of law 
for determining the taxability of the several succes- 
sions, cannot be considered after the lapse of sixty 
days from the time the allegedly erroneous order of 
assessment was entered by the County Judge. 
Those problems are governed exclusively by Sec- 
tion 11 of the Act relating to the valuation of estates 
and assessment of tax. After this sixty day period 
has expired, neither the County Court 7 nor the 
Court of Claims ™ has jurisdiction of refund claims 
based solely on these grounds. 


Limitation Period Under Section 25 


HERE is no fixed period of limitations on claims 
under Section 25. The Act simply provides 
that upon the happening of the contingency whereby 
the estate becomes taxable at a lesser rate than was 
originally charged and paid, the person, corporation 
or institution receiving the property “shall be en- 
titled to a reassessment or redetermination of the 
tax and to a return by the Stave Treasurer” of the 
excess tax previously collected. 

No case has yet been decided as to the greatest 
length of time within which a refund claim may be 
filed after the happening of such contingency. In 
the absence of a clarifying amendment to the statute 
before the question is raised, the Supreme Court 
might decide that it would consider such claims as 
being governed either by the longest period of limi- 
tations fixed by other sections of the Inheritance 
Tax Act, which is two years,” or by the general rule 
of law that tax refund claims against the state must 
be filed within five years after the right to refund 
arose.” It is suggested that Section 25 should be 
amended to limit the filing of refund claims to a pe- 
riod of two years after the happening of the contin- 
gency which created the right to a refund.”* 


Payment of Refunds 


LTHOUGH the County Court has jurisdiction 
to reappraise the estate and reassess the tax in 
proceedings for refunds under Sections 8, 10 and 
25 of the Act, it has no power to compel the State 
Treasurer to pay any refunds.”® 
Moreover, the State Treasurer cannot pay any re- 
fund claims out of the general revenue fund in the 
State Treasury without an express appropriation for 
that purpose of the legislature. Such appropriations 
are made from time to time by the legislature, but 
even after such appropriation is made, no refund 
claims can be paid by the State Treasurer unless 
they have been approved by the Court of Claims. In 
this respect, claims for inheritance tax refunds are 


7 People v. Jennings (1933), 353 =. <>. 187 N. E. 429. 

1 Clapp v. State (1928), 6 “aa c. 47. 

% Secs. 8 and 10 of Inheritance Tx hx being respectively Secs. 403 
and 405, Ch. 120, Ill. State Bar Statutes (1935); Jones, Ill. Stat., 
Ann. 119.428 and 119. 430. 

73 Manaster & Bros. v. State (1935), 8 C. C. R. 531. 

74 See suggestions for ae Sec. 25 to ime in part with present 
New York Statutes, ante, 662. 


™% Coonley v. State (1931), 7 C. C. R. 6; Talbot v. People (1930), 339 
Wi. 333; 171 N. EQ 183. 
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the same as any other tax refund claims against the 
state and are governed by the same rules.”® 


Discretion of State Treasurer 


RIOR to the amendment of the act in 1933, it 

was held in one case that since Section 10 re- 
quired the State Treasurer to grant refunds only 
upon “satisfactory proof rendered to him by the 
County Treasurer of * * * erroneous payments,” 
the payment of refund claims was discretionary and 
that if the State Treasurer refused to pay claims, no 
relief could be had in the Court of Claims.” 

Since their amendment in 1933, the refund sections 
of the Act are phrased in language that seems to 
leave no discretionary authority with the State 
Treasurer. For example, Section 3 requires that the 
excess of any deposit over the inheritance tax as 
finally determined “shall be promptly refunded.” Sec- 
tions 8 “A” and 8 “C” state that the estate “shall 
be entitled to a reappraisement and reassessment of 
tax and a refund,” while Section 8 “B” states that 
there “shall be a redetermination and reassessment 
of the tax” upon the interest of a renouncing widow 
or widower and that the State Treasurer “shall re- 
fund” the excess tax. There is apparently some dis- 
cretionary power given by Section 8 “D” which 
relates to granting of refunds when an appellate 
court finally determines that less tax is due than the 
amount already paid, as it directs the State Treas- 
urer “upon sufficient proof made to him of 
such overpayment, to refund such excess tax paid.” 
Presentation of the County Treasurer’s receipt and 
a certified copy of the mandate of the reviewing court 
reducing the tax should be “sufficient proof” of the 
overpayment. 

The provisions of Section 10 appear to be manda- 
tory as do those of Section 25. Section 10 states that 
parties making erroneous payments through inad- 
vertent errors “shall be entitled to a refund,” and 
Section 25 provides that upon the happening of a 
contingency which reduces the amount due, a refund 
of the excess payments already made may be secured 
and that the party taking the property “shall be 
entitled to a reassessment or redetermination of the 
tax and to a return by the State Treasurer,” of any 
overpayment. 

It is submitted that under the present law, the 
Court of Claims has jurisdiction of inheritance tax 
refund claims regardless of any contest or refusal 
to pay on the part of the State Treasurer. If a re- 
fund claim has been allowed by the County Court 
and the Court of Claims, and the State Treasurer 
unjustly refuses to pay it, the claimant’s only remedy 
is to file a mandamus suit to compel performance of 
official duties. However, neither the decision of the 
County Court or of the Court of Claims would be 
conclusive in a mandamus proceeding and the State 


Treasurer could attack the validity of either de- 
cision.*§ 


Jurisdiction of Court of Claims 


HE Court of Claims is not a reviewing court and 
can not pass on the question of another court’s 
jurisdiction.*® Therefore, it will not take jurisdiction 


78 Tbid. 

7 Coonley v. State, loc. cit. 

78 People ex rel. Brown v. Stelle (193: C 361 Ill. 45, 196 N. E. 816. 
% Dodge & Ensign v. State (1913), . & Be 5 
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of inheritance tax refund claims unless they already 
have been allowed by a County Court in Illinois hay- 


ing jurisdiction of the matter under the Inheritance 
Tax Act.®° 


Thus, a refund claim was denied when based 
solely upon an allegation that the County Judge had 
no authority to assess an inheritance tax on the per- 
sonal property of a non-resident having no real estate 
in Illinois. The remedy of the claimant was by an 
appeal within sixty days from the order of the Coun- 
ty Judge to the County Court and failure to pursue 
that remedy bars any relief in the Court of Claims.*! 


Interest 


NTEREST at 3 per cent is allowed by the In- 
heritance Tax Act on claims under Section 25 
only. No interest is allowed on refunds under Sec- 


tions 3, 8, or 10 since there is no statutory provision 
for it. 


Refund Statistics 


T WAS thought that brief résumé of statistics 

on the number and amount of inheritance tax re- 
fund claims approved and paid during the past two 
years would be interesting by way of showing the 
practical importance of this subject.** 

In the calendar year 1934, only 58 claims were 
filed, but in 1935, 119 claims were filed, an increase 
of 61 claims over the previous year. The State 
Treasurer accounts for this 100 per cent upward in- 
crease by explaining that the bulk of these additional 
claims arose under Section 3, as amended in 1933, 
since many estates took advantage of the new provision 
for stopping accrual of seven per cent interest by 
depositing with the County Treasurer a sum in ex- 
cess of the amount subsequently determined to be 
due, and were therefore entitled to a refund from 
the State Treasurer. During the first six months 
of 1936, 54 claims were filed and the annual total 
will probably be about the same as in 1935. 


Between January 1, 1934 and June 30, 1936, more 
than $700,000 was paid out of the State Treasury for 
inheritance tax refunds.** Out of this sum, claim- 
ants in Cook County received almost $675,000, while 
all other claimants in other counties received the 
balance.** The proportion of refunds as between 
Cook County and the rest of the state is in strict 
keeping with the ratio which inheritance tax pay- 
ments from Cook County bear to those from down- 
state. About nine-tenths of all inheritance taxes 
come from Cook County and one-tenth from the 
other ninety-nine counties.* 


The funds for payment of these refunds were sup- 


plied by two appropriations of the legislature in 1934 
which made $700,000 available for that purpose.*® 


80 Ibid. 
81 Belmont v. State (1913), 2 C. C. R. 205. 
82 Author’s Note: The data and statistics presented herein were fur- 


nished to the author through the courtesy of Mr. John Stelle, Treasurer 
of the State of Illinois. 


83 The exact expenditure for this purpose was $700,248.45. 
on peaete paid to Cook Co. claimants—$674,674.81; other counties— 
25,573.64. 

% From “Biennial Report of State Treasurer to Governor of Illinois”’ 
dated August Ist, 1934, p. 14 and 15, and from “Monthly Report of 
State Treasurer’s Office,’’ dated May Ist, 1936. 

8% Emergency appropriation of $200,000 made by Special Session of 
58th Gen. Assembly; $500,000 appropriation granted by regular session. 
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Charts and Formulas for Determining Corporation Normal 
and Undistributed Profits Taxes under the 
Revenue Act of 1936 


H ERE is a unique series of charts and formulas 

that save time, effort, and worry in the deter- 
mination of corporation normal and undistributed 
profits taxes under the 1936 Act. 


The Charts show at a glance the approximate tax 
figure with almost hairbreadth accuracy—correct 
to a fractional percent; while the Formulas by a 
few simple calculations produce the exact figure to 
the penny. 


These charts and formulas will prove practical and 
valuable in many different ways. They instantly 
answer clients’ puzzling questions about the bother- 
some undistributed profits surtax—the effect of 
different dividend payments on corporate taxes, 
and relationship of net income, dividends, and 
taxes under the new Act, etc. Invaluable in making 
preliminary tax computations, checking of working 
papers and returns, etc. 
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basic Federal tax concepts by the veteran, as well 
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man or the student of taxation. 


166 pages, 6x 9 inches; durable fabrikoid 
binding; gold stamped — $1.75; paper, $1 


ENGE Geman Worse, ING, 


CHICAGO WASHINGTON 
205 W. MONROE ST. 





700 THE TAX MAGAZINE 


At the present time, the State Treasurer’s office 
reports that 87 approv ed claims, totaling $735,213.11 
inclusive of interest, are pending and unpaid, but 
that no further payments can be made since the fund 
established by the last appropriations has been ex- 
hausted.*? 

This brief survey of refund statistics indicates the 
urgent need for a regular biennial appropriation by 
the legislature for payment of inheritance tax re- 
funds. Since the Inheritance Tax Act penalizes de- 
lays in payment, the legislature should prove the 
good faith of the state by making prompt and regu- 
lar appropriations for payment of these refunds. 


Tax Amendments to Constitution 
Before North Carolina Voters 


OUR proposed tax amendments, one placing 

new restrictions on public debt and the others 
dealing with the tax policy of the state will be voted 
on at the November 3 election. 

The proposed debt amendment would, if adopted, 
allow either the State or a local unit to borrow with- 
out a vote of the people for the four following pur- 
poses: (1) to fund or refund a valid existing debt; 
(2) to supply a casual deficit; or (3) to suppress 
riots, invasions and (4) to anticipate tax revenues 
payable within the fiscal year, to an extent not ex- 
ceeding 50 per cent of such revenues. Except for 
these four purposes the state could not borrow, dur- 
ing any biennium, without an approving vote of the 
people, more than two-thirds of the amount by which 
its outstanding debt was reduced during the pre- 
ceding biennium; and no local unit could borrow 
during any fiscal year, without an approving vote 
of the people, more than two-thirds of the amount 
by which the outstanding debt of the unit was re 
duced during the preceding fiscal year. 

The other tax amendments would allow legisla 
tion (1) to exempt homesteads not exceeding $1,000 
of a i (2) to classify property for taxation pur- 
poses, and (3) to advance the maximum income tax 
to 10 per cent, from 6 per cent. 
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(Continued from page 670) 
more than $93,000,000,000. The only possible source of 
credit with a factor of safety sufficient to support such a 
vast volume of credit is in property values. 

For that reason, Mr. Chairman, I would suggest that 
the jurisdiction of this committee be extended so as to 
include not only Federal taxation, but state taxation. If 
the states continue excessive property taxes, we all will 
vo begging. I thank you. 


Mr. Melville F. Weston of Boston: 


Mr. Chairman and gentlemen: As a matter of back- 
ground, I should like to say that in the past two years, I 
have encountered, among clients, more opposition to the 
Federal Government and its taxing methods, both with 
respect to the substance of the law and with respect to 
the method of its administration, than in the eight years 
preceding the past two years, during which I have been, 
for part of my time, concerned with matters of taxation. 

With that background, perhaps a somewhat biased one, 
I desire to offer certain observations upon the 1936 Revenue 
Act, with particular reference to the corporation tax and 
with further particular reference to that part of the Cor- 


* Ralance of $33.36 remained in this fund as of June 30, 1936. 
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poration Tax Law, which deals with “ 
the exemption of certain situations. 


In this country, we have been used to the idea of using 
excise tax laws to accomplish social ends, as well as for 
revenue purposes. The tariff was used to further economic 
development. There was a tax on notes of state banks to 
further a sound currency. The oleomargarine tax was used 
in support of a health measure; somewhat in the spirit of 
our Pure Food and Drug Law. 

The Income Tax Law, however, has only recently come 
to be used for social ends. The graduated income tax was 
justified on the basis of ability to pay. Deductions for 
charitable contributions and the like were justified because 
they helped to lift certain indirect burdens of government. 
Now, the basic justification of an income tax upon corpo- 
rations has involved recognition of the corporation as a 
separate taxable entity. There is also the additional thought 
that income received by a corporation may move no 
farther. The corporation may not declare dividends, and, 
as a result, it may become a reservoir rather than a conduit 
of wealth. 

In both the Income Tax Law on individuals and the 
Corporation Income Tax Law, there has been, however, 
a recent shift away from ordinary revenue measures, to the 
accomplishment of economic objectives and so-called social 
purposes. This involves certain dangers, which the 1936 
Act particularly reflects. 

In this Act, the government endeavors in at least two 
wavs to have its cake and eat it, too. It seeks to treat 
corporations as separate, taxable entities, and also to force 
corporations to be conduits and not reservoirs of wealth. 
Secondly, it pursues the need of revenue up to the hilt, 
and, at the same time, it seeks to further social ends and to 
subserve a particular conception of economic welfare. 

In this process, there is, obviously, the danger, and it is 
a substantial danger, that you will have neither a just and 
fair revenue measure, on the one hand, nor a sound method 
of working out social policies, on the other hand. I believe 
that the so-called saving clauses, in the manner in which 
they were dealt with by Congress, under the whip of the 
Administration, particularly reflect that danger. 


I would suggest these propositions, that if a Revenue 
measure can ever properly take into account not only the 
income received, but the ultimate disposition to be made 
of the net income, simple justice requires that the burden 
fall only on such a disposition of the net income as can 
truly be described as voluntary rather than involuntary; 
also, that if a Revenue measure can ever properly be used 
to direct the economic destinies of the country, simple 
expediency requires that in the process unnecessary damage 
to the economic structure be avoided. 


saving clauses” and 


I submit, as my personal opinion, based upon observation 
of the law and my experience in attempting to secure from 
Congress a sound, saving clause to apply to certain specific 
types of corporate situations which prevail largely through- 
out the country, that both these considerations were over- 
ridden by the demand for revenue and that the result is 
inconsistent and unstable. 


One of the situations has been mentioned already by 
some one who has spoken, and every lawyer who has any 
practice dealing with corporate affairs is familiar with what 
the rest of them are. 


I hold particularly strong views with respect to the man- 
ner in which this particular law was conceived, formulated 
and caused to be passed. But, disregarding those opinions, 
I still think that a proper province for this Committee 
would be a special consideration of the proper drafting of 
saving clauses for this Corporation Tax Act, which will 
allow the pursuit of revenue to be just, and the pursuit of 
economic ends to be treated as such. I thank you. 


Chairman Miller: 


Gentlemen, the time has come when we ought to adjourn. 
I know that if Chairman Ballantine were here, he would 
want to thank you all very heartily for your cooperation 
and for the concise and apt remarks which have been made 
from the floor. I thank you all on behalf of the Committee, 


as well as on behalf of the Chairman. The meeting is 
now adjourned. 


Whereupon, the meeting was adjourned at 1:30 P. M., 
August 26, 1936. 
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